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LETTERS 


Lawyers v. the Public 

In his April president’s message, 
President Blews focuses on the poten- 
tial conflict of interest between lawyers 
and the public. The Florida Bar cannot 
serve lawyers because it must serve the 
public. 

This illogical dichotomy has been 
perpetuated over the years by certain 
members of the leadership of The Flor- 
ida Bar and the Florida Supreme Court. 
It is part of the mindset that has 
alienated much of the Bar’s mem- 
bership. It is a mindset which reflects 
a philosophical inclination toward in- 
creased regulation and a transfer of 
power from the individual to the group. 

I submit that there is no such dichot- 
omy. The interest of the lawyers of 
Florida is to improve the legal system. 
Lawyers are the very foundation of our 
entire legal system. Lawyers must be 
helped in every way possible to deliver 
efficient, effective, and economical serv- 
ices to their clients. Common sense 
shows this to be so and common sense 
occasionally prevails, even within The 
Florida Bar. The creation of the Florida 
Lawyers Mutual Insurance Company 
and the creation of the Law Office 
Management Advisory Service are two 
outstanding examples of service to Flor- 
ida lawyers that effect service to the 
public. 

The Bar’s programs must have a 
primary public purpose. See The Flor- 


ida Bar Journal, November 1979, “Why 
Doesn’t The Florida Bar Do Some- 
thing?” The public is best served by 
competent lawyers practicing free of 
unnecessary regulation. The public is 
best served when the Bar helps lawyers 
to be better lawyers. 

No, The Florida Bar is not a trade 
union but neither must it be an ass. If 
we can clear the decks of collectivist 
political agendas and concentrate on 
improving lawyers and the legal sys- 
tem, we can begin to promote lawyers 
as the protectors of people’s rights and 
not as adversaries to the public interest. 

JOHN HUME 
Coral Springs 


Comments on April Articles 

I point out some problems with two 
articles which appeared in the April 
1995 issue of The Florida Bar Journal. 

The first appears in the article, “Puni- 
tive Damages: Overview and Update” 
by Robert Santa Lucia. As respects the 
“proffer of proof” requirement under 
F.S. §768.73, Mr. Santa Lucia asserts: 
“The same pleading requirements are 
applicable to federal court. . . ” 

This is incorrect. The Florida rule 
regarding punitive damages has only 
been upheld as applicable to the fed- 
eral courts in the Middle District. In 
both the Southern District and the 
Northern District, the judges have ruled 
that Florida’s punitive damages limita- 
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“| do solemnly swear: 


“| will support the Constitution of the United 
States and the Constitution of the State of 
Florida; 


“| will maintain the respect due to courts of 
justice and judicial officers; 


“| will not counsel or maintain any suit or 
proceedings which shall appear to me to be 
unjust, nor any defense except such as | believe 
to be honestly debatable under the law of the 
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charged; 
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tion law is a procedural rule, in direct 
conflict with Federal Rule of Civil Pro- 
cedure Rule 8, which specifically pro- 
vides for notice pleading. Thus, it is 
not applicable in either of those dis- 
tricts. Those of us who follow this 
matter are waiting for a case to reach 
the 11th Circuit or for a judge of the 
Middle District to rule in conformity 
with the Northern and Southern dis- 
tricts, so that the conflict can be re- 
solved. In the meantime, it is very 
important for plaintiffs’ attorneys not 
to accept the inevitability of the Middle 
District’s previous position. 

I also have a criticism of Steven 
Nilsson’s article, “Are Living Trusts 
Void When Commercially Formed 
Through the Unauthorized Practice of 
Law?” Mr. Nilsson evidently supports 
the view that a living trust drawn by 
a nonlawyer should automatically be 
void. I believe this to be a dangerous 
view, beneficial to lawyers’ litigation 
practices, but not beneficial to the 
public. 

I agree that nonlawyers should not 
be allowed to write living trusts and 
give legal advice relating to those 


trusts. Those people should be pun- 
ished for the unauthorized practice of 
law. However, Mr. Nilsson’s proposed 
method of preventing this is by penal- 
izing the innocent victims. That is less 
than insightful. 

It should be pointed out that a per- 
son can always write his own will or 
trust. Nothing stops him. He can get a 
form out of a book. Automatically void- 
ing out the living trusts of innocent 
people who hired various organizations 
who promote and write these trusts is 
not in the public interest. Adopting 
this procedure, as a general rule, would 
set up a dangerously unjust system. 

Equitable principles, used in the 
cases which find contracts to be void 
when a law is violated, do not permit 
the punishment of innocent people. 
The attorney fee contract case, cited 
by Mr. Nilsson, was declared void in 
favor of the client, a recognizable party 
and victim of the contract. The victims 
of a nonlawyer, writing a living trust, 
are the client, who has the trust writ- 
ten, and the intended beneficiaries. 
These victims are the very same people 
that Mr. Nilsson proposes to punish 
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by frustrating his testamentary intent. 

Whether a living trust is written by 
a lawyer, a commercial trust advocate 
illegally practicing law, or the testator 
is irrelevant to the validity of the 
instrument. If the language of a testa- 
mentary instrument is valid, on its 
face, regardless of who was responsible 
for writing it, it must be upheld. If, on 
the other hand, it is invalid, so that the 
testator’s intent is unclear, then it 
should be challenged, and can be chal- 
lenged, under the current system. To 
do otherwise would open up a Pan- 
dora’s box. 

We must punish the people who 
violate our laws. In this case, those 
people are the nonlawyer trust writers. 
We must never punish the victims of 
crime, as proposed by Mr. Nilsson, in 
his article. 


AverY B. GOODMAN 
Tampa 


Nilsson Response 

The article raises the important is- 
sue of whether living trusts are void 
when commercially formed through the 
unauthorized practice of law. Mr. 
Goodman attempts to resolve the fore- 
going issue with cursory and incom- 
plete reasoning instead of through 
persuasive analysis supported by spe- 
cific citation to controlling legal 
precedent. The article’s text and foot- 
notes, when read closely, address any 
legitimate issues Mr. Goodman at- 
tempts to raise in his letter. The article 
is not “Mr. Nilsson’s proposed system” 
for “punishment of innocent people,” 
but is an attempt to call attention to 
“an overlooked issue of substantial pub- 
lic concern.” Presumably, everyone 
shares Mr. Goodman’s desire for the 
law to be fair to innocent people. Sim- 
ply voicing that concern, however, does 
not resolve the problem. As the article 
points out, “special legislation is desir- 
able to swiftly establish fair, certain, 
and consistent rules in this important 
area.” 


STEVEN G. NILSSON 
Clearwater 
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PRESIDENT'S PAGE 


Working Together for a 


he end of my term as your 

president is at hand. At the 

close of the general assem- 

bly during our annual meet- 
ing in Orlando June 23, I will pass the 
gavel to John DeVault III. The year 
truly seems to have flown by. 

Reflecting on the events of the past 
12 months has made me think about 
the continuing nature of Bar work. It 
seems we must continue to struggle 
with many of the same issues year after 
year. This year has been no different. 

Take, for example, the debate over 
whether we as lawyers should be regu- 
lated by the legislative branch or the 
judicial branch of our government. That 
debate has gone on at least since the 
1940’s, when the leadership of the 
Florida State Bar Association first ad- 
vanced the idea of unifying the profes- 
sion under the Supreme Court, and 
promises to continue for some time to 
come. 

This year, I am very pleased to 
report, we were able to convince legis- 
lative leaders of the able job being 
carried out by the court, our small 
army of lawyer and public-member 
volunteers, and our fine professional 
staff. Still, the debate will continue. 
The next legislative session promises 
to bring forward more proposals to 
have us regulated just as architects, 
barbers, and even ornamental horticul- 
turalists are regulated. Explaining the 
doctrine of separation of powers, and 
the Supreme Court’s need to control the 
officers of its courts, will be up to each 
of you. 

Other proposals to amend Article V 
of our constitution also will be brought 
forward, as the culmination of the 
continuing review of the legislature’s 
Article V Task Force. Those proposals 
may affect the way we select and retain 
our trial judges, the jurisdiction of our 


Better Tomorrow 


by William F. Blews 


courts, and other important matters. 
Again, it will be up to each of us to 
monitor this continuing dialogue and 
to see that the public’s interests are 
advanced. 

It has been a great honor to serve as 
your president for this short while. I 
feel good about our record of accom- 
plishment this year. While we may not 
have achieved every goal, I feel very 
confident that, under John’s leadership 
and the leadership of those who follow, 
your Bar will continue to fight the good 
fight. 


A Note of Thanks 

It probably goes without being said. 
that everything the Bar does is a team 
effort. I would be remiss if I did not 
pause to thank those who have given 
selflessly of their time this year to 
advance the work of our profession. 

First, I believe we all owe a debt of 
gratitude to members of the Board of 
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Governors. Their work is multi-faceted 
and requires a great contribution of 
time and effort. I can honestly say I 
have never worked with a more dedi- 
cated group of individuals. They are the 
ones who burn the midnight oil in 
preparation of board meetings. Their 
level of debate is outstanding, and 
reflects the countless hours each mem- 
ber spends considering the various sides 
of issues brought before the board. 

Next, I would like to thank those who 
have worked on our committees and 
within our sections. Their accomplish- 
ments for the year have been many, 
and are recounted in detail on the 
pages that follow. They are the back- 
bone of our Bar. It is their willingness 
to give of themselves that makes the 
work of our Bar possible. 

A note of thanks also is due to the 
Bar staff. Our executive director, Jack 
Harkness, has assembled a team of 
professionals truly dedicated to making 
ours the best Bar in the country. They 
work diligently, and without complaint, 
often going the extra mile to see to it 
that the work that flows from our 
headquarters and branch offices meets 
the high standards of The Florida Bar. 
I would like to specially thank Mindy 
Boggs, the staff assistant to the presi- 
dent, and Jack’s assistant, Vicki 
Russell. They have kept me on track 
and on schedule during a very hectic 
year, for which I am deeply grateful. 

Finally, I would like to thank all of 
the individual Bar members who have 
contributed your thoughts, your ideas, 
your time, and your efforts to seeing 
that our profession continues to work 
toward a better justice system. With 
your help and support, we will continue 
in the proud tradition of our profession 
—always striving to better serve the 
public. I thank you for the privilege and 
honor you have given me. 0 
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EXECUTIVE DIRECTIONS 


A Busy Year for The Florida Bar 


ach year at this time I am 
reminded of just how 
many projects and pro- 
grams are carried out by 
those of you who volunteer your time 
to work within the Bar’s sections and 
committees. With almost 57,000 mem- 
bers, we now are the nation’s fourth 
largest state bar association, and, as 
is shown in the pages that follow, are 
clearly among the busiest of any pro- 
fessional group. A sampling of this 
year’s annual reports shows our volun- 
teers working in a broad array of public 
and professional service areas: 
¢ Planning for the 1997 start-up of 
the state constitutional revision pro- 
cess, the Administrative Law Section 
organized and hosted an important 
conference to raise public conscious- 
ness of our constitution and of the 
process by which it is regularly checked 
and kept up-to-date. 
¢ Following up on the success of the 
All Bar Conference session with the 
Supreme Court of Florida, the Appel- 
late Practice and Advocacy Section is 
making plans to hold an open forum 
with the justices each year, during the 
Bar convention. 
¢ The Environmental and Land Use 
Law Section now is adding depth to its 
educational programming and reach- 
ing a wider audience by partnering 
with other groups, such as the Local 
Government Law Section and the 
ABA’s Section of Natural Resources, 
Energy, and Environmental Law. 
¢ Our Health Law Section, the first 
in the nation to have health law certifi- 
cation approved by its state’s highest 
court, is busy implementing its train- 
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ing and examination processes for the 
first certification cycle. 

¢ The Public Interest Law Section 
has developed an innovative Environ- 
mental Justice Project to recruit volun- 
teer lawyers to serve as counsel to 
low-income neighborhoods impacted by 
development. 

¢ In an effort to help practitioners 
adjust to sweeping changes in the work- 
ers’ compensation area, the Workers’ 
Compensation Section has published 
its first handbook, which details Ch. 
440, introduces administrative officers, 
and offers other tips. 

¢ The Advertising Committee also 
has updated its very useful Handbook 
on Lawyer Advertising and Solicita- 
tion, and plans a revised edition once 
the U.S. Supreme Court rules in The 
Florida Bar v. McHenry, which chal- 
lenges the constitutionality of the Bar’s 
30-day waiting period for sending per- 
sonal injury solicitation letters. 

¢ Responding to new rules expand- 
ing the jurisdiction of our Fee Arbitra- 
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tion Program, the Fee Arbitration Com- 
mittee has reissued its Arbitrator’s Hand- 
book. The committee sought and 
received from the Supreme Court per- 
mission to have circuit committees ar- 
bitrate fee disputes based on a before- 
the-fact agreement, and also to help 
settle fee disputes between Bar mem- 
bers. 

¢ Another innovative program is be- 
ing planned by our Federal Court Prac- 
tice Committee, which plans to bring 
together next year the Florida judges 
of the Eleventh Circuit, district judges, 
and federal practitioners for a first- 
ever Florida Federal Court Forum. 

¢ The Judicial Administration, Se- 
lection and Tenure Committee also 
tried something new this year, organ- 
izing a statewide symposium on issues 
surrounding selection and retention of 
judges. Judge Robbie Barr put together 
a well-received package of materials 
for the program, copies of which are 
available from Vicki Russell of our 
staff. 

This is just a small sampling of the 
many projects being implemented by 
literally hundreds of volunteer lawyers 
for the betterment of our profession 
and state. The reports that follow show 
an involved profession, active in the 
legislative process, active in advising 
our courts through amicus briefs, ac- 
tive in heightening the profession’s 
competence and public responsibility 
through top-quality educational pro- 
gramming. 

If you spend some time with this 
annual report, you will see that, once 
again, it has truly been an active year 
for The Florida Bar. 9 
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Battle Lines Are Being Drawn 
in Derivatives Litigation: 


How Will Claims in Florida Fare? 


by Jeffrey C. Regan and James M. Riley 


ust as our memories begin 
to fade over the high-profile 
lawsuits and negative press 
that surrounded the abuses 
of junk bonds and limited partnerships 
in the 1980s, Wall Street is once again 
bracing itself to defend what appears 
to be a wave of new lawsuits over the 
sale of investment vehicles known col- 
lectively as derivatives. While deriva- 
tives have been around for years, knowl- 
edge of what they are and how they 
work has been, at least until recently, 
a subject primarily for managers of 
investment portfolios and mutual 
funds, investment bankers, and chief 
financial officers of large corporations. 
Today, derivatives are the subject of 
Congressional inquiries, increasing 
regulatory scrutiny, and mainstream 
media coverage. 
In the past year, high-profile litiga- 
tion, ranging from class actions by 
individual investors against mutual 


funds to suits by publicly traded corpo- 
rations against their investment bank- 
ers, has raised public awareness of 
derivatives. Paine Webber, Inc., quickly 
paid $33 million to settle a class action 
arising out of losses its Short-Term 
U.S. Government Bond Fund incurred 
by investing in mortgage derivatives. 
Bankers Trust Co. paid Gibson Greet- 
ings, Inc., a publicly traded greeting 
card company, $6.7 million within 90 
days after Gibson sued claiming losses 
of $23 million from its derivatives 
investments.! Procter & Gamble has 
also sued Bankers Trust claiming loss- 
es of $130 million in derivatives in- 
vestments.2 Orange County, Califor- 
nia, lost $1.5 billion in leveraged in- 
vestments which included risky de- 
rivatives and was forced to file the 
largest municipal bankruptcy in U.S. 
history. Most recently, Barings PLC, 
Britain’s oldest investment bank, was 
rendered insolvent after a trader lost 
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over $1 billion due in part to risky 
derivatives trading in the Asian mar- 
kets. This article explains what deriva- 
tives are, including some examples of 
derivatives which have been the sub- 
ject of recent litigation, describes the 
regulatory and litigation battle lines 
being drawn in response to growing 
losses in derivatives investments, and 
discusses the application of Florida law 
to the prosecution and defense of de- 
rivatives actions. 


What Are Derivatives? 
Derivatives are financial products 
whose value is “derived” from the value, 
or linked to the performance of, some 
underlying asset, such as mortgages, 
currencies, equities, or commodities; 
from an indicator, such as interest 
rates; or from a stock market or other 
index.? Some derivatives can be used 
by an investor to hedge tomorrow’s 
transactions at today’s prices. Compa- 
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nies can use derivatives to hedge 
against changes in interest rates, for- 
eign-exchange rates, and commodities 
prices. Insurance companies can even 
invest in “catastrophe derivatives” to 
hedge against potential earthquakes, 
hurricanes, and other catastrophes. 
On the other hand, some investors may 
purchase derivatives for reasons other 
than hedging against some identified 
risk associated with their business or 
other investments. Derivatives may 
be purchased simply as a means of 
speculating on movements in interest 
rates or other economic changes in an 
effort to earn handsome profits. 

A derivative contract can have many 
shapes and forms, limited only by the 
creativity of Wall Street. The contract 
might describe an amount of currency, 
or security, or a physical commodity, 
or a stream of payments or a market 
index. Derivatives may involve private 
contracts designed for specific clients, 
or may even be traded as options and 
futures on the open commodity ex- 
change. Many new derivative products 
are tied to a complex combination of 


PROVIDING A WIDE RANGE 
OF OFFSHORE CORPORATE 
SERVICES FOR THE 
PROFESSIONALS 


FROM BVI, BAHAMAS, CAYMAN, 
JERSEY, PANAMA AND OTHERS 


OVERSEAS MANAGEMENT COMPANY (OMC), with 39 years experience as an 
international management service company, has provided its broad and 
select clientele with valuable confidential and high quality service in all phases 
of international business. Through its worldwide network of offices and qualified 
staff of over 60 specialists, OMC offers the following services: 


e Company formation and management 


e Company searches 

e Coordination of legal opinions 
e Certificates of Good Standing 
e Company redomicilation 

e Ready-made corporations 


e Secretarial and administrative support 


e Consulting and management 
e Company accounting 


multiple indices, securities, or other 
underlying assets. 

Derivatives may be purchased by a 
wide range of investors. Typically, in- 
dividual investors are less likely to 
purchase derivatives directly from a 
broker. It is more common for individu- 
als to purchase shares in mutual funds 
which have invested in derivatives. 
The derivatives which have gained the 
most recent public attention, such as 
those which are at issue in the Gibson 
Greetings and Procter & Gamble cases, 
are perhaps riskier, more complicated, 
and more volatile than any of their 
predecessors. The typical investors who 
purchase these derivatives are not in- 
dividuals searching for an investment 
vehicle to grow a retirement fund, but 
rather are large institutional investors 
seeking ways to hedge or offset the 
risks of changes in currency, commod- 
ity, or interest rate markets. Investors 
include multinational corporations, in- 
surance companies, financial institu- 
tions, municipalities, colleges and uni- 
versities, and pension funds. However, 
judging by the investor lawsuits re- 
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cently being filed throughout the coun- 
try, not all such institutional investors 
claim to be sophisticated purchasers. 
For example, the comptroller for Or- 
ange County, California, now claims 
to have had little or no understanding 
of the derivatives investments he made 
which led to the country’s largest ever 
municipal bankruptcy. Indeed, in the 
high stakes world of derivatives trad- 
ing, many institutional investors are 
surprisingly unsophisticated when it 
comes to understanding the risks in- 
volved in these exotic investments. 

Many derivatives can be extremely 
sensitive to any fluctuations in interest 
rate movements. The Federal Reserve 
Board’s increases in the discount rate 
over the past year has had a dramatic 
effect on the performance and value of 
many derivatives. In some cases, so- 
phisticated computer software is needed 
to accurately monitor changes in inter- 
est rates and the performance of the 
investments. If an investor does not 
have within its disposal such sophisti- 
cated computer software, the investor 
may find itself ill-equipped to properly 
evaluate the investments and know 
when to get in or stay out of the 
market. 

In the cases filed by Gibson Greet- 
ings and Procter & Gamble, each cor- 
poration invested in certain deriva- 
tives known as “interest-rate swaps.” 
An interest-rate swap is exactly what 
it sounds like: two investors “swap” 
their interest positions. For example, 
an investor holding an instrument with 
a fixed rate agrees to swap with one 
holding a floating rate, agreeing to 
settle up between themselves on a 
periodic basis, depending on what in- 
terest rates have done in the mean- 
time. Obviously, this means there will 
be a winner and a loser. However, 
difficulty occurs in evaluating and un- 
derstanding the risks involved when 
the floating rate or valuations of the 
investments are calculated based upon 
extremely complicated combinations of 
multiple economic indices. Predicting 
or monitoring the performance of such 
derivatives may require uniquely de- 
signed computer models which are dif- 
ficult, if not practically impossible, for 
the investor to duplicate and under- 
stand. As a result, investors may have 
to rely almost exclusively on their 
broker for certain valuation informa- 
tion. 

A major problem with many deriva- 
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tives is the thinness of the market for 
many issues. A thin market means 
there is either a small amount of the 
security or investment available for 
trading or few buyers and sellers par- 
ticipating in trading. For example, a 
particular derivative investment may 
involve a class of bonds which total 
only $500,000. A $500,000 security or 
bond issue in the U.S. market is minus- 
cule and will suffer from thin trading. 
This thin market means that an in- 
vestor may find it difficult or impossi- 
ble to sell. Even if a buyer is found, a 
thin market may result in what the 
investment community calls “discon- 
tinuous pricing,’ which means that 
there may be large price changes from 
one transaction to the next, increasing 
volatility and risk. Even larger issues 
of derivatives may prove to be illiquid 
since most involve private placements 
and are not traded on public exchanges. 
A buyer must be found at the time of 
disposition which could take days or 
even weeks. For many investors, the 
illiquidity of some derivatives makes 
them unsuitable investments. 


Investor Lawsuits and 
Regulatory Scrutiny 


No one knows for certain exactly how 
much money has been invested in de- 
rivatives, but some industry analysts 
have speculated that global derivatives 
could exceed $30 trillion. Fearful of 
another potential savings and loan-like 
debacle, Congress and federal regula- 
tory authorities have been mulling over 
possible ways to regulate the deriva- 
tives market. A bill has been intro- 
duced before Congress to create a Fed- 
eral Derivatives Commission, which 
in turn would establish standards re- 
lated to capital, accounting, disclosure, 
and suitability for the supervision of 
financial institutions engaged in de- 
rivatives activities.5 The bill did not 
come to a vote in 1994. As of the date 
of this writing, Congress has not yet 
established any regulations restricting 
the derivatives market. However, the 
General Accounting Office has called 
for tighter federal regulation of deriva- 
tives dealers that are affiliates of in- 
surers and securities firms.® Fur- 
thermore, six of Wall Street’s largest 
securities firms have agreed to volun- 
tarily make written disclosures to their 
clients concerning risks involved with 
derivatives.” 

Until recently, issuers and dealers 


of derivatives have largely avoided scru- 
tiny by the Securities Exchange Com- 
mission. However, the SEC has begun 
treating many derivatives such as the 
swaps sold to Proctor & Gamble and 
Gibson Greetings, which traditionally 
have been exempt from securities law, 
as securities for regulating purposes. 
In December 1994, for example, Bank- 
ers Trust reached an out-of-court set- 
tlement with the SEC for $10 million 


after the SEC determined that the 
swaps which it sold to Gibson Greet- 
ings contained “embedded” securities. 

The legal theories being used to 
recover for derivatives losses include 
traditional federal claims under the 
anti-fraud provisions of the Commodi- 
ties Exchange Act and private claims 
for violation of Rule 10b-5 promulgated 
pursuant to the Securities Act of 1934. 
Plaintiffs also have resorted to state 
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common law and statutory claims. In 
the case of mutual fund losses in the 
derivatives market, class actions on 
the part of individual investors have 
focused on traditional federal securi- 
ties fraud theories of recovery because 
of nondisclosure or misleading disclo- 
sure as to investments in derivatives. 
Investors in some short-term govern- 
ment bond funds—who thought that 
such investments were considered rela- 
tively safe and conservative—have been 
rocked by sudden losses in the value 
of their investments. Lawsuits have 
focused on whether the prospectus 
failed to disclose that the fund invested 
in risky mortgage derivatives or simi- 
lar products. Where the prospectus 
does disclose that the fund invests in 
derivatives, the focus has been on 
whether there was sufficient disclosure 
of the risks associated with derivatives 
investments and the level of the fund’s 
investments in derivatives. Other mu- 
tual fund cases have complained that 
while the prospectus disclosed the in- 
vestment philosophy and risks associ- 
ated with various types of the fund’s 


investments, the fund failed to revise 
its prospectus to advise its investors 
when it began investing heavily in 
derivatives. These suits have involved 
straightforward Rule 10b-5 securities 
fraud claims, as well as common law 
theories of fraudulent nondisclosure. 
As plaintiffs, institutional investors 
have been forced to be more creative 
in pleading claims for recovery based 
on derivatives losses. Because institu- 
tional investors are generally consid- 
ered to be sophisticated, it is difficult 
for them to argue that a broker recom- 
mended unsuitable investments, or that 
they justifiably relied on incomplete 
or misleading representations. The dif- 
ficulty that institutional investors have 
proving claims is compounded by the 
fact that there is still little or no 
regulatory guidance. Various industry 
groups and exchanges do have stan- 
dards as to suitability of securities 
investments and the level of disclosure 
required; however, there are no well- 
established rules or practices as to 
suitability, or the level of disclosure 
required in the sale of many new forms 
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of derivatives. In many instances, some 
new, exotic derivatives may not be 
easily classified as either securities or 
commodities. Accordingly, it may be 
more difficult to establish a claim for 
a private cause of action for securities 
fraud under Rule 10b-5 or commodities 
fraud under the Commodity Exchange 
Act. 

Common law theories of breach of 
fiduciary duty, fraud, negligent mis- 
representation, and statutory claims 
for violation of state blue sky laws are 
also being tested in connection with 
claims of institutional investors for 
derivatives losses. Investment bankers 
scoff at the idea that they may owe a 
fiduciary duty to sophisticated inves- 
tors like Procter & Gamble who have 
invested millions in derivatives. In- 
vestment bankers argue they cannot 
be held responsible for selling deriva- 
tives that in hindsight are claimed to 
be unsuitable investments by compa- 
nies who invest regularly and make 
their own decisions as to whether an 
investment is appropriate for their 
needs. Without sufficient regulatory 
or industry guidelines as to suitability 
or disclosure requirements, it may 
prove difficult for institutional inves- 
tors to establish liability even under 
state common law and statutory theo- 
ries of recovery. 


Application of Florida Law 
to Derivatives Litigation 

Florida will undoubtedly have its 
share of derivatives cases. As with 
cases pending in other jurisdictions, 
the applicability of common law tort 
theories and statutory blue sky claims 
will be tested. How will claims under 
Florida law fare while federal regula- 
tory requirements are developing and 
industry guidelines take shape? 


Florida Common Law 
Theories of Recovery 

One of the legal theories being tested 
for recovery of damages for derivatives 
losses is breach of fiduciary duty. In 
Florida, it is well established that 
securities brokers owe a fiduciary duty 
of care and loyalty to an investor.’ The 
fiduciary duty a broker owes a cus- 
tomer can take any of the following 
forms: 

1) The duty to recommend an invest- 
ment only after studying it sufficiently 
to become informed as to its nature, 
price, and financial prognosis; 
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2) The duty to perform the cus- 
tomer’s orders promptly in a manner 
best suited to serve the customer’s 
interest; 

3) The duty to inform the customer 
of the risks involved in purchasing or 
selling a particular security; 

4) The duty to refrain from self- 
dealing; 

5) The duty not to misrepresent any 
material fact to the transaction; and 

6) The duty to transact business only 
after receiving approval from the cus- 
tomer.? 

The experience and sophistication of 
the investor are particularly relevant 
to determine the extent of the fiduciary 
duty owed in explaining complicated 
securities transactions.!° Establishing 
breach of a fiduciary duty may be more 
difficult in cases involving institutional 
investors than in cases involving indi- 
vidual investors. Brokers and invest- 
ment bankers have argued strenuously 
that institutional investors are sophis- 
ticated customers who regularly invest 
in and appreciate the risks involved. 
Absent misrepresentations of material 
fact tantamount to actual fraud, they 


argue that they have no liability 
notwithstanding huge losses from deri- 
vative investments they recommended. 
On the other hand, these investors 
argue they have comparatively little 
experience with complicated and exotic 
investments in derivatives. 

A fiduciary relationship may exist 
when one party reposes confidence in 
another who accepts that trust.!! Where 
one party knows or has reason to know 
of the other party’s trust and confi- 
dence under circumstances exceeding 
an ordinary commercial transaction, a 
fiduciary relationship may be formed.!2 
This is particularly so in cases in which 
a bank or broker takes on extra serv- 
ices for a customer, receives additional 
compensation or greater economic bene- 
fit than with a more typical transac- 
tion, or exercises extensive control over 
the customer or transaction.!°> Con- 
sider some of the common allegations 
made by otherwise sophisticated insti- 
tutional investors such as Procter & 
Gamble to support the existence of a 
fiduciary duty: 

1) The investor has shared substan- 
tial, confidential, inside information 
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with the broker about its financial 
condition, other investments, and in- 
vestment objectives; 

2) The broker holds itself out as an 
expert and provides a wide range of 
financial and investment advice to the 
investor; 

3) The investor lacks experience with 
prior investments in derivatives or 
lacks any detailed knowledge as to the 
actual workings of derivative invest- 
ments and the broker suggests or intro- 
duces the buyer to derivative in- 
vestments; 

4) The derivative investments are 
so complicated that expensive, proprie- 
tary computer models developed by the 
issuers are necessary to track perform- 
ance of the investment; 

5) The investor is unable to indepen- 
dently verify the value of and return 
on the derivative investment and must 
look to the issuer or broker for this 
information; 

6) The derivative investment was 
specially tailored or designed to meet 
the investor’s needs; and 

7) The investor purchased the de- 
rivatives as a hedge, but the invest- 
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ment is so complicated and difficult to 
track that for all practical purposes it 
can only be viewed as speculating on 
changes in interest rates or other eco- 
nomic conditions. 

Taken alone, none of the above fac- 
tors may be sufficient to establish a 
fiduciary relationship. However, a com- 
bination of several of these or similar 
factors may be enough to state a claim. 
The determination as to whether a 
fiduciary relationship exists is gener- 
ally one of fact.!4 The extent to which 
a fiduciary duty is owed to institutional 
investors will be an important battle 
line in derivatives litigation. 

After establishing the existence of a 
fiduciary relationship, the investor 
must establish that the broker breached 
the fiduciary duty. A major factor is 
the extent of the information that the 
broker imparted to the investor, and 
the circumstances under which the 
derivatives were sold. Ironically, de- 
rivatives can be so exotic and compli- 
cated that even the salesperson recom- 
mending the investment cannot al- 
ways fully or accurately explain them. 
Did the broker adequately disclose all 


possible returns in varying interest 
rate or other economic environments? 
Did the broker convince the investor 
to substitute comparatively conserva- 
tive investments in the investor’s port- 
folio for hybrid interest rate swaps? 
What was the financial condition of the 
investor at the time of the investment? 
Was the investor placed at additional 
risk because of the thinness of the 
market in derivatives or the illiquid 
nature of the investment? Did the 
buyer purchase the derivatives as a 
hedge, but find that the performance 
characteristics of the derivatives were 
so complicated and difficult to track 
that they effectively were speculative 
investments? Did the broker refuse to 
grant its customer access to its com- 
puter models, knowing that such infor- 
mation would help the investor under- 
stand the value of the investment and 
allow thoughtful decisions to be made 
as to when to buy or sell? All of these 
questions are necessary for lawyers 
faced with either prosecuting or de- 
fending a claim for breach of fiduciary 
duty. 

In addition to claims for breach of 
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fiduciary duty, common law theories 
of fraud and negligent misrepresenta- 
tion are being tested as avenues for 
recovery. Federal securities fraud 
claims are very similar to common law 
fraud.15 However, one advantage for 
plaintiffs in bringing a common law 
fraud claim in Florida is that there is 
no due diligence requirement.! 
Whether the buyer exercised due dili- 
gence in investigating the purchase of 
an investment is a separate and addi- 
tional element of a federal securities 
fraud claim in the 11th Circuit.!7 The 
plaintiff has the burden of proving due 
diligence.!8 Thus, the plaintiffs burden 
is easier by suing in tort for common 
law fraud. 

Disgruntled investors who have 
suffered losses in derivatives are also 
likely to plead claims for negligent 
misrepresentation. Florida adopted 
§552 of the Restatement (Second) of 
Torts in First Florida Bank, N.A. v. 
Max Mitchell & Company, 558 So. 2d 
9 (Fla. 1990), as the law of the state 
with respect to negligent misrepresen- 
tation claims against accountants, but 
the Restatement has a broader applica- 
tion than claims against accountants 
only. Standard Florida jury instruc- 
tions now exist for negligent misrepre- 
sentation claims.!9 Section 552 pro- 
vides in pertinent part: 

One who, in the course of his business, 
profession or employment, or in any other 
transaction in which he has a pecuniary 
interest, supplies false information for the 
guidance of others in their business transac- 
tions, is subject to liability for pecuniary 
loss caused to them by their justifiable 
reliance on the information, if he fails to 
exercise reasonable care or competence in 


obtaining or communicating the informa- 
tion.?° 


Should the same standard apply to 
investment bankers and others who, 
in the course of their business, provide 
investment advice to customers and 
recommend complicated and exotic de- 
rivatives which later result in devas- 
tating losses? In many cases, in- 
vestment bankers and others who sell 
derivatives provide investment advice 
after the buyer has shared otherwise 
confidential information about its fi- 
nancial affairs. The risk of giving negli- 
gent investment advice may be very 
real given the complicated nature of 
many derivatives and the difficulty in 
predicting how these investments may 
behave in various economic envi- 
ronments. Whether the Max Mitchell 
decision will be extended to brokers 
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and investment bankers remains to be 
seen. 

Regardless of the common law theo- 
ries used to seek redress for losses in 
derivatives investments in Florida, a 
major battle ground over recovery in 
tort will be application of the economic 
loss rule in barring claims. The eco- 
nomic loss rule essentially provides 
that a person who suffers pecuniary 
losses may not recover damages in tort 
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where there is no accompanying per- 
sonal injury or property damage.?! Dam- 
ages suffered as a result of investments 
in high risk derivatives are by their 
very nature limited to economic losses. 
Therefore, the extent to which common 
law tort theories of recovery will re- 
main viable is brought into question. 

The 11th Circuit in applying Florida 
law has already held that claims for 
both fraud and breach of fiduciary duty 
in connection with the handling of a 
securities account are barred by the 
economic loss rule.22 In so ruling, the 
court reasoned that because the under- 
lying basis of the fiduciary relationship 
between the broker and the customer 
was contractual, claims in tort for 
breach of fiduciary duty and even fraud 
are barred by the economic loss rule.2° 
Instead, the court opined that the par- 
ties should be left with whatever con- 
tractual remedies, if any, they have 
negotiated as part of the underlying 
transaction.”4 

Many derivative investments are fun- 
damentally contracts between two par- 
ties. In its broadest application, the 
economic loss rule would seem to bar 
fiduciary duty claims as well as claims 
for fraudulent or negligent misrepre- 
sentation. However, application of this 
rule to bar securities claims for deriva- 
tives losses seems inconsistent with 
Florida’s recognition of the tort of neg- 
ligent misrepresentation against ac- 
countants for recovery of purely eco- 
nomic losses in connection with errone- 
ous accounting advice. Application of 
the economic loss rule was not even 
mentioned by the Supreme Court in 
the Max Mitchell case, even though the 
rule had evolved some years earlier. 

In the end, the result may depend 
upon the distinction between induce- 
ment claims and performance claims. 
Where fraud, negligent misrepresenta- 
tion, or breach of fiduciary duty induce 
a customer to invest in derivatives in 
the first instance, recovery under com- 
mon law tort theories should be al- 
lowed.25 Otherwise, the economic loss 
rule will expand to the point of swal- 
lowing all tort claims. Where claims 
are based on negligence, fraudulent 
concealment, or breach of fiduciary 
duty in a party’s performance following 
investment in derivatives, the economic 
loss rule will likely limit recovery to 
contractual remedies. For example, 
where investors claim they have been 
damaged due to their inability to timely 
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monitor derivatives investments and 
cut continuing losses because of their 
refusal to share proprietary computer 
models and calculations, as Procter & 
Gamble and Gibson Greetings have 
both claimed in their suits, the eco- 
nomic loss rule will probably preclude 
such recovery. On the other hand, if 
the derivatives purchases were induced 
in the first instance because of negli- 
gent misrepresentation or breach of a 
fiduciary duty arising out of the rendi- 
tion of investment advice, such claims 
should survive judicial scrutiny. 


Florida’s Investor 
Protection Act 

Lawyers representing plaintiffs in 
derivatives litigation may find it easier 
to establish a claim under the Florida 
Investor Protection Act?® than under 
federal law or under common law theo- 
ries that may be left in doubt due to 
the economic loss rule. Under Florida’s 
Investor Protection Act, the issue of 
whether a particular derivative should 
be classified as a security, commodity, 
or simply a bilateral contract is less 
important than under federal theories 
of recovery. To be sure, derivatives 
investments that qualify as securities 
or commodities would be covered by the 
act. But remedies under the act are not 
necessarily limited to investments that 
can be neatly categorized. Instead, the 
act protects investors from certain un- 
lawful conduct in connection with the 
“offer, sale or purchase of any invest- 
ment or security.”27 The term “invest- 
ment” as defined by the statute means 
“any commitment of money or property 
principally induced by a representation 
that an economic benefit may be de- 
rived from such commitment.”28 Thus, 
while derivative contracts may not al- 
ways be neatly categorized as securi- 
ties or commodities, they most likely 
will survive the threshold inquiry of 
what constitutes an “investment” un- 
der Florida’s Investor Protection Act. 

Another advantage of the Florida 
Investor Protection Act is that the 
plaintiff need not prove intent to de- 
fraud. On the other hand, federal causes 
of action also require that plaintiffs 
prove scienter as an essential element 
of recovery.29 Scienter can be estab- 
lished if the plaintiff can show that the 
defendant knowingly or with extreme 
recklessness made misrepresentations 
or omissions of material fact.2° In cases 
in which individual investors have pur- 
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chased shares in mutual funds, where 
the prospectus failed to disclose the 
extent of the funds investments in 
risky derivatives, it may be easier to 
establish the requisite scienter. How- 
ever, scienter may be more difficult to 
establish in cases in which more so- 
phisticated institutional investors have 
purchased exotic and complicated de- 
rivatives. The complexities involved in 
monitoring these derivatives and the 
very unpredictable nature of these in- 
vestments may be used by brokers to 
show lack of any fraudulent intent in 
dealings with institutional purchasers 
ef derivatives. Unlike federal law, the 
Florida Investor Protection Act has no 
scienter requirement.?! Federal courts 
interpreting Florida law have held that 
mere negligence in connection with the 
sale of investments is sufficient to 
establish liability.2 The very complex- 
ity of these investments may lead sales 
personnel, who themselves may be in- 
capable of fully understanding the com- 
vlexity of these investments, to negli- 
gently provide or omit critical in- 
formation about derivatives. 

Causation, an essential element of 
any claim, is also easier to establish 
under the Florida Investor Protection 
Act than under federal law. Federal 
securities fraud and commodity fraud 
claims require that the plaintiff prove 
“loss causation” to establish a claim for 
relief.23 Thus, in addition to showing 
causation in the sense that the misrep- 
resentation or omission of material fact 
induced the buyer to purchase securi- 
ties, loss causation requires that the 
buyer show a causal connection be- 
tween the misrepresentation and the 
damage.*4 If losses occurred due to 
market forces or economic conditions 
unrelated to the misrepresentation 
charged, there can be no recovery. 
Under the Florida Investor Protection 
Act, there is no loss causation require- 
ment.5 Indeed, the buyer need not 
even show he or she has been damaged. 
The only causation requirement is that 
the buyer establish justifiable reliance 
upon negligent misrepresentations or 
omissions of material fact in buying 
the derivatives in the first instance. 
Once this is established, the buyer is 
entitled to rescission or rescissionary 
damages. 

Finally, under the Florida Investor 
Protection Act, a broker who makes 
trades that are unsuitable to the pur- 
chaser’s investment objectives has com- 
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mitted a “fraudulent transaction” 
within the meaning of the statute.°® 
By contrast, the ability to recover dam- 
ages for unsuitable investments is lim- 
ited under a federal securities claim. 
The 11th Circuit has held that viola- 
tion of the “know your customer rule” 
does not create a federal cause of 
action.27 Thus, despite a lack of clear 
guidelines as to suitability of deriva- 
tives investments, under state law, a 
broker may be charged with a duty of 
at least investigating the investment 
ubjectives of the customer before rec- 
ommending complicated or exotic de- 
rivatives. The ability to recover under 
the Florida Investor Protection Act for 
recommending unsuitable investments, 
particularly in light of the absence of 
a scienter requirement or the necessity 
of proving loss causation, may prove 
critical with respect to derivatives liti- 
gation in Florida. 


Conclusion 

Despite a lack of regulatory guidance 
and industry standards concerning the 
suitability of derivatives, investors who 
have lost money from derivatives are 
testing traditional federal claims for 
securities and commodities fraud. They 
are also relying heavily on traditional 
common law theories of fraud, negli- 
gent misrepresentation, and breach of 
fiduciary duty, as well as state blue sky 
statutory claims. Florida tort claims 
have many advantages for plaintiffs 
ever federal causes of action in view of 
the current regulatory uncertainty, but 
defendants will undoubtedly test the 
boundaries of the economic loss rule 
in an effort to avoid liability. The 
Florida Investor Protection Act may 
ultimately become the most potent 
weapon for derivatives plaintiffs be- 
cause it applies to a broad range of 
investments, does not require proof of 
scienter, and has no difficult-to-prove 
loss causation requirement. The battle 
lines are being drawn. Only time will 
tell the future of derivatives regulation 
and liability. 0 
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Administrative Law 


As I sit drafting the annual report 
of the Administrative Law Section, 
there is a furor going on at the legisla- 
ture over Ch. 120, the Florida Adminis- 
trative Procedure Act. The latest 
development is a bill proposed by Gover- 
nor Chiles to repeal Ch. 120! The 
Administrative Law Section Executive 
Council met several times to discuss 
what position we should take on the 
various bills being proposed during 
this legislative session. Our conclusion 
at the end of these discussions was 
always that we represent so many 
diverse interests with regard to the 
APA that it is difficult, if not impossi- 
ble, to lobby for any one position. So, 
various individuals remain on the alert 
and actively involved trying to bring 
common sense and reason to the pro- 
cess! 

Plan to attend our annual meeting 
on June 23 at The Florida Bar conven- 
tion. We’re doing something different 
this year. We will have a luncheon 
meeting and have asked Lt. Governor 
Buddy MacKay to speak on the legisla- 
ture’s actions in regard to the APA and 
rule streamlining. 

It’s during times like these that we 
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most miss the force of Pat Dore. She 
was able to address legislators with 
credibility and authority regarding pro- 
posed changes to the APA. Pat can 
never be replaced. We saw the need to 
try to maintain a strong voice and 
champion for the Florida APA when 
we began our efforts to establish the 
Patricia A. Dore Endowed Professor- 
ship in Florida Administrative Practice 
at the FSU College of Law. When the 
professorship is fully funded, there will 
be a designated faculty member who 
will carry on Pat’s teaching, scholar- 
ship, and expertise in the area of 
Florida administrative practice. I hope 
that by the time you read this our 
fundraising efforts will be completed. 
I want to thank Paul Jess, George 
Sheldon, and Dean Weidner for all 
their efforts with this milestone pro- 
ject. 

This section sponsored two major 
conferences during the past year. Both 
were extremely successful. 

The 1995 Pat Dore Administrative 
Law Conference, chaired by Robert M. 
Rhodes, presented a spirited colloquy 
and debate focusing on legislative pro- 
posals to amend the APA. The confer- 
ence attracted well over 200 par- 
ticipants reflecting a spectrum of views 


on the APA. Topics included legislative 
oversight of administrative action, rule- 
making, hearings, assessment of regu- 
latory costs and economic impact 
statements, and a special oral argu- 
ment presentation before judges of the 
First District Court of Appeal. Present- 
ers included representatives of govern- 
ment agencies, private practi- 
tioners, and interest groups. Division 
of Administrative Hearings officers mod- 
erated several of the panels. The con- 
ference’s two question-and-answer 
sessions were particularly lively. 

The section initiated and cospon- 
sored the Conference on the Florida 
Constitution. Stephen T. Maher, im- 
mediate past section chair, worked with 
Roderick N. Petrey, president and ex- 
ecutive director of the Collins Center 
for Public Policy and with the Florida 
Bar Foundation and the Council of 
Sections to present the conference. The 
purpose was to promote public aware- 
ness and understanding of the Florida 
constitutional revision process, which 
will formally begin in the spring of 
1997. 

The conference brought together 
many who helped shape the 1968 Flor- 
ida Constitution and who were in- 
volved in the 1978 constitution revision 
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process. Former Governor Reubin O’D. 
Askew moderated the program. Speak- 
ers included Chesterfield Smith, who 
chaired the commission that drafted 
the 1968 Constitution; Talbot “Sandy” 
D’Alemberte, who chaired the 1978 
revision commission; Judge Thomas 
H. Barkdull, Jr., who served on both 
the 1968 and 1978 commissions; Ste- 
ven J. Uhlfelder, who served as the 
executive director of the 1978 commis- 
sion; and many others. Professor Robert 
F. Williams, Rutgers University School 
of Law Camden, led a panel of out-of- 
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state speakers who provided a national 
perspective on the Florida constitu- 
tional review process. Chief Justice 
Stephen H. Grimes addressed the con- 
ference on the status of the Art. V 
revision process that is now underway. 
Arthur J. England delivered the lunch- 
eon address. 

I want to thank both Bob and Steve 
for executing such outstanding confer- 
ences on behalf of this section. 


VIVIAN F. GARFEIN 
Chair 


Appellate Practice 
and Advocacy 


In its first full year, the Appellate 
Practice and Advocacy Section has ex- 
ceeded even its most optimistic expec- 
tations. The section now totals in ex- 
cess of 620 members, which is nearly 
twice that originally estimated for this 
time period. We hope that the member- 
ship will exceed the 750-member level 
during the next annual Bar year. 


In addition, the section has success- 
fully presented its first certification 
review course which, based on reports 
of the section CLE committee and re- 
sponse from participants, was well re- 
ceived and quite helpful in assisting 
applicants preparing for the certifica- 
tion exam. Indeed, attendance at the 
course was greater than the number 
of attorneys who were qualified to take 
the examination. This reflects that the 
course successfully served its dual pur- 
pose of providing assistance and prepa- 
ration for the examination, while also 
providing more advance continuing edu- 
cation in appellate practice and 
concurrent CLE hours to those who 
needed them. The section has em- 
barked on a number of other ambitious 
CLE projects, both on its own and in 
conjunction with other sections of The 
Florida Bar, and continues to integrate 
itself as a fully functioning and active 
member of the Bar community. 

The section continued its recognized 
excellence in the preparation of the 
section newsletter—The Record— 
under the skillful leadership of its 
editor, Christopher Kurzner, and the 
fine work of The Record staff. The 
section looks forward to continued 
growth of The Record. It will also seek 
greater general visibility through pub- 
lications in The Florida Bar Journal 
and participation in other worthy pro- 
jects effecting appellate practice in Flor- 
ida. 

The section during the year passed 
a bylaw amendment that implemented 
automatic membership on the section 
Executive Council for one judge from 
each of the five district courts of appeal 
and one judge from the 11th Circuit 
Court of Appeals. These new positions 
give an excellent opportunity to further 
interact with members of the bench 
and obtain input and guidance on is- 
sues affecting not just the section, but 
the entire membership of The Florida 
Bar with the court and public. 

For the second year in a row, the 
section will cosponsor, with the Young 
Lawyers Division, a dessert reception 
on Thursday evening during the an- 
nual Bar convention. This event was 
extremely successful last year and 
should be quite enjoyable this year. 
The section thanks the division for its 
support in making this joint event a 
reality. We believe that this type of 
joint effort is essential to continued 
development of necessary social and 
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educational programs. 

The section will present at the An- 
nual Meeting, either during its general 
membership meeting or the dessert 
reception, the section’s first annual 
Adkins Award, named in honor of the 
late Supreme Court Justice James C. 
Adkins. The award will recognize out- 
standing achievement in and contribu- 
tion to the promotion and development 
of appellate practice. It will be pre- 
sented to those members of the bench 
or bar who have shown those skills and 
attributes exemplified by Justice 
Adkins during his career. The section 
is thankful to Mrs. Adkins for allowing 
us to present this award in her late 
husband’s name and are honored to 
have the section associated with an 
award presented in the spirit of such 
a distinguished attorney and judge. 

The section will continue to search 
for opportunities to recognize appellate 
practitioners, judges, and other per- 
sons affiliated with appellate court 
practice for their outstanding achieve- 
ments and contributions to the section, 
the Bar, and the public detailing those 
efforts in The Record. 

Finally, although not yet a reality, 
the section is continuing its efforts to 
sponsor an annual “question and an- 
swer” open forum with the justices of 
the Florida Supreme Court during the 
Bar convention. The section believes 
that this program, modeled after one 
at the 1994 All Bar Conference, is an 
excellent opportunity for the court and 
members to interact in a less formal 
setting in order to address issues of 
concern and to promote the long-term 
goals of the Bar and the State of 
Florida. 

The section will hold its first annual 
election at the convention. We are 
confident that with the help of the 
section’s existing and new Executive 
Council members and officers and the 
efforts of the various section commit- 
tees, we will be able to continue the 
great strides that the section has made. 
We look forward to continuing to make 
the section and its activities accessible 
to all its members in order to continue 
our basic goal of providing a forum for 
appellate practitioners to meet, ex- 
press their views on appellate issues, 
and further promote the growth of 
appellate practice as a recognized spe- 
cialty. 

I have been privileged to work with 
members of this and other sections of 
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You Know Where Their 
Legal Heirs Are Today? 


Missing Heirs Located 
Results Guaranteed or No Charge 


Blake and Blake Genealogists , Inc., with over 40 years of experience in the United States, is one of the largest and 
most reputable firms in the country. Being the premier company in this field in the state of Florida, 
has helped us become internationally recognized in solving the problem of locating and properly identifying 
missing or unknown heirs and legatees. We utilize a professional network of regional 
offices, correspondents, state of the art telecommunications and computers. 


All inquiries are handled in the strictest of confidence WITHOUT OBLIGATION. 
Blake and Blake Genealogist, Inc. is a bonded and licensed Florida Corporation and has offices 
at the following locations: 
Florida Office Corporate Office 
1515 South Federal Highway 50 Braintree Hill Office Park 


Suite 105 a Suite 202 
Boca Raton, Florida 33432 ox Braintree, Massachusetts 02184 


BLAKE & BLAKE GENEALOGISTS, INC. 


Forensic Genealogists to the Florida Bar Since 1954 


FAX US TOLL FREE AT 1-800-525-5672 
CALL TOLL FREE AT 1-800-525-7722 


FLA Lic. # GA0002010 
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the Bar and the Bar leadership to 
develop the section and integrate it 
into the Bar community. The section 
can look forward to continued growth 
under the capable direction of its in- 
coming chair, Anthony Musto. The con- 
tributions of the section’s officers, coun- 
cil members, committee chairs, mem- 
bers, and our staff liaison, Jackie Wern- 
dli, have been outstanding. The results 
have been even more impressive. We 
look forward to a continuation of that 
trend. 
STEVEN E. STaRK 
Chair 


While the section 
undertakes a 
number of projects 
each year, its most 
important activities 
year-to-year are its 
legislative and CLE 
programs 


Business Law 


The Business Law Section consists 
of nearly 4,000 business lawyers who 
are members of The Florida Bar and 
is the third largest substantive law 
section of the Bar. The section is com- 
posed of eight substantive law commit- 
tees: Antitrust and Unfair Trade Prac- 
tices, Bankruptcy/UCC, Corporations 
and Securities, Corporate Counsel, Fi- 
nancial Institutions, Franchise Law, 
Intellectual Property, and Business Liti- 
gation. The section also includes the 
CLE and Programs Committee, the 
Legislation Committee, the Long Range 
Planning Committee, and the Publica- 
tions Committee. The Executive Coun- 
cil of the section includes the chair and 
vice chair of each of the several com- 
mittees as well as a law school faculty 
representative. The section’s Executive 
Council is geographically diverse and 
representative of all areas of the busi- 


ness law practice. 

While the section undertakes a num- 
ber of projects each year, its most 
important activities year-to-year are 
its legislative and CLE programs. The 
section’s legislative activity has tradi- 
tionally focused on drafting new legis- 
lation, reviewing and commenting on 
proposed legislation, and taking posi- 
tions either in support of or opposing 
pending legislation. This year’s legisla- 
tive agenda has been an enormous 
task. With the assistance of the sec- 
tion’s legislative consultant, Linda 
McMullen, the Legislative Committee, 
chaired by Roberta Colton, has tracked 
some 55 separate bills affecting busi- 
ness and business law in Florida. In- 
cluded within that list is the Corpo- 
rations and Securities Committee leg- 
islation dealing with the Florida ver- 
sion of the Revised Uniform Part- 
nership Act, and a proposed statute 
permitting mergers and conversions 
among corporations, limited liability 
companies, limited partnerships, and 
general partnerships. The Intellectual 
Property Committee has presented a 
bill increasing penalties applicable to 
trademark counterfeiting from a mis- 
demeanor to a felony. 

In response to concerns by many 
business lawyers in the state, the Busi- 
ness Law Section has also proposed 
and supports a change to Part IV of 
Ch. 559 (the Florida Commercial Col- 
lection Practices Act, Ch. 93-275, Laws 
of Florida) to exclude lawyers in Flor- 
ida with substantial commercial collec- 
tion practices from the Department of 
Banking and Finance registration re- 
quirement for commercial debt collec- 
tors. 

The section’s CLE programs this year 
include two special programs, in addi- 
tion to its several more standard CLE 
programs. The Bankruptcy/UCC Com- 
mittee presented the 11th Annual View 
From the Bench Seminar, a truly 
unique presentation involving all ac- 
tive sitting bankruptcy judges in Flor- 
ida. The section, through a special 
committee made up of a cross-section 
of its membership, is cosponsoring with 
the Criminal Law Section a special 
multi-disciplinary seminar on white 
collar crime. This seminar is scheduled 
to be presented later this year. Clearly, 
the Business Law Section’s CLE pro- 
gramming is on the leading edge of the 
increasingly volatile changes in the 
business law practice. 
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The section has engaged in a number 
of projects. The Antitrust and Unfair 
Trade Practices Committee is continu- 
ing a substantial review of Florida’s 
statutes dealing with contracts in re- 
straint of trade in an effort to draft a 
more workable statute covering con- 
tractual noncomplete provisions. The 
Business Litigation Committee suc- 
ceeded in gaining Board of Governors 
approval for certification for business 
litigators. The Intellectual Property 
Committee has prepared a Trademark 
Examination Procedures Manual for 
use by the Office of the Secretary of 
State in order to standardize examina- 
tion procedure for use by both that 
office and Florida intellectual property 
practitioners. 

The Long Range Planning Commit- 
tee, chaired by Phil Bates and com- 
prised of former section chairs, pre- 
pared and presented to the section’s 
Executive Council a long range plan 
to direct our section during the next 
five years. 

The Publications Committee under 
the able leadership of Diane Noller 
Wells has continued to submit quality 
articles for The Florida Bar Journal, 
and has regularly published the sec- 
tion’s newsletter, The Quarterly Re- 
port. 

Bar members who practice in busi- 
ness-related areas of law and who have 
not been active in some facet of Busi- 
ness Law Section activities are missing 
perhaps one of the best opportunities 
to enhance their expertise and practice 
affiliations. Business Law Section mem- 
bership is for all business lawyers, 
whether in small firms or large, small 
communities or large cities. The colle- 
gial and academic character of the 
section, and its programs and activities 
continues to grow and improve each 
year. This year the section will publish 
its second section directory of members 
arranged alphabetically, geographi- 
cally, and by committee. The ready 
reference will assist in networking 
among business lawyers across the 
state. 

Under next year’s chair, Paul Sin- 
german, the section is planning a sec- 
tion CLE weekend in August and 
feature as a theme “Business Lawyers 
Focus on the Business of Lawyering.” 

I am extremely grateful to the Busi- 
ness Law Section Executive Council, 
officers, and all who participated in the 
many programs and activities during 
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Matthew Bender 


Matthew Bender’s new Florida Practice 
Library offers you a unique way to 
acquire a set of key publications priced 
substantially lower than when purchased 
separately. You can choose between two 
formats: a combination of print and 
CD-ROM or CD-ROM only. Either way 
you’ ll save! 


Terrific Value For Your Money! 
Florida Practice Library CD-ROM/ 
Print Mixed Option: 
¢ Florida Forms of Jury Instruction 
(4 Print Volumes) 
* Florida Torts (5 Print Volumes) 
Florida Civil Practice Guide 
(7 Volumes on CD-ROM) 
Florida Statutes and Florida Rules 
(on CD-ROM) 


For new subscribers: One Year 
Subscription to Florida Practice Library 
(includes purchase of all sets and one 
year of updates) 


$1,095 
New Price For Current Subscribers 
(includes one year of updates)....... $895 


Florida Practice Library CD-ROM 
Only Option: 

+ Florida Forms of Jury Instruction 

Florida Torts 

¢ Florida Civil Practice Guide 

¢ Florida Statutes and Florida Rules 
One Year Subscription (including 
updates). $640 


All print volumes are looseleaf format; 

updated with supplements and revisions. 

Florida Forms of Jury Instruction first 

published in 1989. 

Florida Torts first published in 1988. 

Florida Civil Practice Guide first 

published in 1994. 

Compare the Library Price vs. the 

“if purchased separately price”: 

For new subscribers to the Florida 

Practice Library (print/CD-ROM 

option), annual subscription price is 
$1,095 


For the same publications contained in 
the Florida Practice Library (print/ 
CD-ROM option), annual subscription 
price if purchased separately by 

new subscribers would be 


$1,539 


For current subscribers to the Florida 
Practice Library (CD-ROM-only option), 
annual subscription price is.............8640 


For the same publications contained in 
the Florida Practice Library (CD-ROM- 
only option), annual subscription price if 
purchased separately would be........$809 


800-223-1940 
FOR INTERNATIONAL CALLS: 
518-487-3000 
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the 1994-95 year. It has been a privi- 
lege and an honor to serve as chair. 


Rosert W. DucKWoRTH 
Chair 


Criminal Law Section 


Criminal justice is on everyone’s 
mind today. Wherever one goes, people 
are talking about crime, the courts, 
prisons, sentences. Almost everyone 
seems to agree that the criminal justice 
system needs reform, but there is no 
unanimity of opinion as to how to go 
about reforming the criminal justice 


The year started off 
with an 
unprecedented 
Criminal Justice 
Summit organized 
by President Bill 
Blews to make 
recommendations 


regarding criminal 
justice reform 


system. 

Thankfully, the Criminal Law Sec- 
tion is perfectly situated to provide 
assistance in efforts to examine and 
reform the criminal justice system. The 
section has, among its purposes, the 
goal of improving the administration 
of justice. To that end, members led 
by an active Executive Council com- 
posed of judges, private practitioners, 
prosecutors, public defenders, and law 
professors, have been conspicuously pre- 
sent in the many discussions, meet- 
ings, and debates surrounding the 
future of the justice system. The year 
started off with an unprecedented Crimi- 
nal Justice Summit organized by 
President Bill Blews to make recom- 
mendations regarding criminal justice 
reform. Section Chair Benedict P. 
Kuehne was a member of the summit, 
which met several times over the course 
of the year, ultimately resolving to 
work toward these goals, among oth- 
ers: 1) full statewide funding of the 
justice system; 2) development of a 


uniform chart of accounts to track the 
expenses of the justice system; and 3) 
state funding for representation of in- 
digent defendants for whom the public 
defenders are unable to provide repre- 
sentation because of conflict. Now, if 
we could only find the financial re- 
sources to do the job right! 

One issue which has aroused the 
passions of participants in the justice 
system is the effort to eliminate discov- 
ery depositions in criminal cases. The 
Executive Council went on record over- 
whelmingly resolving to oppose any 
effort to abolish depositions. The Board 
of Governors was equally insistent that 
depositions in criminal cases must not 
be abolished. The section has been a 
substantial player in the ongoing de- 
bate on this provocative issue which 
strikes to the very fairness of the 
justice system. In the same spirit of 
informing the public and elected offi- 
cials of important justice issues, the 
section’s Legislative Committee, led 
by George Tragos, has been incredibly 
active. 

One of the section’s most outstand- 
ing ongoing activities is support for the 
Prosecutor/Public Defender Trial Train- 
ing Program held each year under the 
leadership of Professor Gerald T. Ben- 
nett, former section chair. Once again, 
the section has committed its resources 
to keep this valuable program in the 
forefront of legal training for the dedi- 
cated trial advocates who toll daily in 
the criminal justice courtrooms through- 
out the state. Section Secretary An- 
thony C. Musto has done a yeoman’s 
job of developing a plan for permanent 
funding of this model program. 

Education of criminal law practition- 
ers continues to be a top priority. The 
section is proud to have sponsored and 
cosponsored many timely, well-attended 
seminars which serve to increase the 
skills and knowledge of lawyers, who 
ultimately will be able to provide bet- 
ter representation to the public. Kudos 
to Education Committee Co-chairs Har- 
vey Sepler and Judge Juan Ramirez. 
We have also seen a steady increase 
in the numbers of board-certified crimi- 
nal trial and criminal appellate law- 
yers. This is a powerful recognition of 
the importance of specialization among 
criminal law professionals. 

Section committees continue to do 
more than we have a right to expect. 
Newsletter Editor David Prather com- 
piles a useful and informative pub- 
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lication. The Forfeiture Committee has 
drafted proposed model jury instruc- 
tions. Judge Claire Luten has been a 
prominent participant in the Task Force 
on Domestic Violence. The section, 
through its committees and members, 
is enthusiastic and willing to work for 
the betterment of the profession and 
the public. 

We had one sad note this year. Steve 
Goldstein, longtime Executive Council 
member and esteemed professor of law 
at FSU Law School, died suddenly late 
last year. We miss him greatly. The 
section hopes his posthumous honor 
as the Selig Goldin Award recipient 
will encourage others to dedicate their 
professional lives to the improvement 
of the criminal justice system. 

What is next for the new year? The 
section will be led by Doug Duncan, 
who has an impressive agenda of pro- 
jects which will keep the section active 
and in the spotlight. 


BENEDICT P. KUEHNE 
Chair 


Elder Law 


The Elder Law Section has had a 
very productive year. In its fourth year, 
the section has a membership of over 
1,100. Organizationally, the section is 
divided into an administrative division 
and a substantive division. The admin- 
istrative division is led by Richard 
Milstein and the substantive division 
is led by Julie Osterhout. 

The CLE Committee, chaired by Mi- 
chael Blaher, sponsored several pro- 
grams. Cosponsored with the Florida 
Council on Aging, Preventing Abusive 
Uses of Powers was held in September 
in Orlando with Emily Moore, general 
counsel] for the Department of Elder 
Affairs, coordinating. Beyond Guardi- 
anship: Determining and Dealing with 
Incapacity in Your Everyday Practice, 
was presented at the Midyear Meeting 
in January, with over 70 attorneys 
attending this program chaired by Mi- 
chael Geldart and Christopher Likens. 
Another seminar, held in conjunction 
with the section’s retreat, Pertinent 
Issues in Elder Law was chaired by 
Carol Donahue. 

The retreat was held in April at the 
Tradewinds in St. Petersburg Beach. 
Liz Diamandis single-handedly organ- 
ized the retreat and handled all the 
events with the exception of the CLE. 
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_/Nocompany offers Florida attorneys 
as many legal products and services as we do. 


Excelsior/Midstate offers the most extensive 
selection of specialized law products 
in the state. Our prices are reasonable 
and our service is prompt and personalized. 


Here are just a few of the many products we offer: 


‘Stationery— Engraving and Thermography 


bee our considerable design experience to help you create 
a more professional image. Choose 
from a wide range of fine cotton 
papers in various finishes, including 
laser and recycled grades. We now 
offer laser-proof thermographed 
stationary. Our in-house engraving 
and thermography plant provides 
fast service, and our prices are very 


competitive. Proofs sent by FAX prior 
to presswork. For samples, call for our free engraving or 
thermography portfolio. 


Corporate Supplies 


Our corporate kits feature elegant design, durable 
construction, many convenient features and are all value- 
priced. Most kits in your hands within 24-48 hours. 


The Midstate Corporate Outfit 

A real seavt The black or brown padded vinyl binder 
is silk-screened in gold, and the 

corporate name appears on a gold 
© label which fits into a window 
~ | on the spine. The binder comes with 
matching slipcase, 20 imprinted stock 
certificates and cancellation sheets, 
corporate seal with pouch, minutes 
& by-laws and transfer ledger. 


Also call Excelsior/Midstate for excellent service 
and one-call convenience when you need: 
Pamphiets and Law Firm Brochures 
- Patent & Trademark Supplies 
» Timekeeping and other law office systems 
- Exhibit indexes - Will and Trust Supplies 


Excelsior/MIDSTATE 
4435 Old Winter Garden Road, Orlando, FL 32802 


Software 


Excelsior/Midstate is the only of affordable 
legal software that offers over 100 programs from many 
developers and provides personal service and support, an 
unbeatable 30-day, money-back guarantee and low prices. 
Document Assembly — 17 separate libraries for Florida: 
New Limited Liability Companies, Wills, Inter Vivos 
Trusts, Separation Agreements, Condo Sales, House Sales, 
Business Sales, Shareholder Agreements, Limited 
Partnership, Net Leases, Commercial Real Estate 
Contracts, and others, only $200 each. Answer on-screen 
questions and in minutes these true expert systems create 
sophisticated documents in a text file of your IBM-compatible 
word-processing software. User friendly, no commands to 
learn. Programs create questionnaires for intake. 
Benchmark RESPA Resolver — Reduces preparation 
time of closing documents from hours to minutes! Provides 
HUD-1 forms on plain paper or completes Blumberg forms, 
buyer’s (borrower’s) and seller’s financial statements and 
check register, only $300. Checkwriting Bridge to 
Quicken takes information for checks from HUD-1 form, 
$130 and WordPerfect Bridge transfers HUD-1 data to 
your own forms, $130. . 
New Blankrupter 5.0, Chapter 7, 11, 12 and 13 
software — Complete filings in 30 minutes 
or less. Uses full graphic capabilities of your HP laser or 
compatible printer to print professional-looking filled-in 
bankruptcy forms on plain paper, many new features, $475. 
New ABACUS LAW Version 9 — Calendar/docket and 
case-processing software with conflict checking and data- 
base management. Pop up anytime for instant answers to 
clients questions. Programmable rules to automatically 
calendar all related events. $359. New Practice Templates 
and Civil Procedure Time Lines, $99 each. 


Other programs include Certified Mail Software 
and Timeslips 5. For information on our software call 
our software specialist at (800) 221-2972 extension 565. 


a copy of our free 80-page catalog, to meet with one 
of our representatives or to place an order, call us at 


800-LAW-MART 
- 299-8220 or FAX (407) 291-6912. 
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This seminar, an elder law update, one 
month prior to the date was a sellout! 
Speakers included Richard Milstein, 
Lisa Goldstein, Judith Kyle from the 
Advocacy Center, Executive Director 
Monica Hofheinz with state attorney’s 
office in the 17th Judicial Circuit, past 
section Chair Jerry Solkoff, Charlie 
Robinson, and Lori Stiegel of the ABA 
Commission on Legal Problems of the 
Elderly. 

The section has developed a member- 
ship directory for all members. The 
directory was spearheaded by Liz Dia- 


The Environmental 
and Land Use Law 
Section is 
developing standard 
jury instructions for 
cases involving 
‘common law claims 
based on pollution 


mandis. In addition to containing mem- 
bers by alphabetical listing, the 
directory also includes a listing by 
specialty. 

The section was active in legislation 
and received permission to lobby for 
support of revisions to Ch. 415. In 
addition, the section has a legislative 
response committee, chaired by Harold 
Hickey, that reviews all legislation 
being proposed from the Florida Legis- 
lature and provides an effective way 
to comment. 

Julie Osterhout reorganized the sub- 
stantive division with the committees 
meeting regularly by conference. 

Four newsletters were sent to all the 
membership. Thanks to Ira Wiesner, 
Chris Likens, and Mary Alice Ferrell 
for these. The newsletters contained 
many articles and recent developments 
of note to our membership. The council 
voted this year to increase dues from 
$25 to $30. Additionally, the bylaws 
were extensively revised to streamline 
the section and make it more effective. 


Chair-elect Phil Baumann has already 
scheduled a number of upcoming pro- 
grams for the next year. 

This section is very active and grow- 
ing. It is a great opportunity for people 
who wish to become involved. We wel- 
come al] new members. 


ReBecca C. MorGAN 
Chair 


Environmental 
and Land Use 


The Environmental and Land Use 
Law Section has become a diverse, 
relatively large, and active branch of 
The Florida Bar. The section has ap- 
proximately 2,000 attorney and 180 
nonattorney affiliate members, who 
represent the entire spectrum of public 
and private clients, including develop- 
ers, regulatory agencies, public inter- 
est groups, and environmental organiza- 
tions. To address the members’ needs, 
the section has 15 committees working 
on a wide variety of issues. This report 
summarizes some of the on-going ac- 
tivities and describes some of the fu- 
ture issues that the section will ad- 
dress. 

The section recognizes that one of its 
most important goals is to “promote 
and provide education to the Bar, law 
students, affiliates and the public on 
environmental and land use related 
topics.” Accordingly, the section spon- 
sors CLE seminars and workshops, 
publishes educational materials, works 
on special projects when appropriate, 
and works with Florida’s law schools 
to encourage scholarship in environ- 
mental and land use law. 

The section’s CLE programs have 
been popular and informative. The 1994 
Annual Meeting and Update Seminar 
attracted approximately 250 people to 
Amelia Island for a lively discussion 
of the most recent cases and develop- 
ments in environmental and land use 
law. A even larger group is expected 
for the 1995 Update Seminar, which 
will be held on August 17-19 at the 
South Seas Plantation on Captiva Is- 
land. The section also presented pro- 
grams concerning petroleum and chlo- 
rinated solvent spills; the Florida 
Environmental Reorganization Act; en- 
vironmental risk assessments; bank- 
ruptcy issues affecting environmental 
law cases; and the representation of 
public interest groups. All of these 
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programs received very favorable rat- 
ings from the attendees. Parentheti- 
cally, the written course materials for 
these programs are available from the 
Bar; audio or videotapes are available 
for some programs. 

To reach a broader audience, the 
section is cosponsoring CLE programs 
with other professional organizations 
that share the section’s goals. For ex- 
ample, the section is cosponsoring pro- 
grams with The Florida Bar’s Local 
Government Law Section and the Ameri- 
can Bar Association’s Section of Natu- 
ral Resources, Energy, and Environ- 
mental Law. 

The section continues to publish out- 
standing educational materials. The 
section’s two-volume treatise on Envi- 
ronmental Regulation and Litigation 
in Florida is the subject of never- 
ending work. This manual is revised 
every year to keep pace with the rapid 
developments in environmental law. 
The section also publishes monthly 
articles in The Florida Bar Journal 
and quarterly articles in the section’s 
Reporter. The authors and editors of 
these publications have done an exem- 
plary job. 

The section has been working on 
several special projects. It is develop- 
ing standard jury instructions for cases 
involving common law claims based 
on pollution, and is helping the Florida 
Institute of Certified Public Account- 
ants prepare a handbook for environ- 
mental audits. It also is continuing to 
evaluate the special legal and ethical 
problems confronting members when 
they participate in quasi-judicial pro- 
ceedings. 

The section is trying to ensure that 
its CLE programs and other activities 
appropriately reflect the diverse inter- 
ests of its members. The section not 
only serves those members who 
represent private corporations, but also 
assists those who represent public agen- 
cies and public interest organizations. 
The section encourages its members to 
work on pro bono cases, issues affecting 
the public’s access to justice, and other 
public interest matters. The section 
wants to continue to diversify its mem- 
bership, Executive Council, and pro- 
grams. 

Each year the section conducts a 
meeting that focuses on the section’s 
long range plan. The 1995 planning 
session will evaluate different long 
range projects that the section could 
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details that make it easy for 
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undertake to provide a lasting contri- 
bution to its members and the State of 
Florida. Among other things, the sec- 
tion will consider whether it should 
establish a scholarship or professor- 
ship in environmental and land use 
law. 

In conclusion, it has been a very 
productive year for the section. The 
Executive Council, committees, and 
staff have been working diligently to 
improve and expand the services pro- 
vided by the section for its members. 


Davip S. DEE 
Chair 


Because family law 
has such a 
widespread impact 
on the lives of all 
Floridians, it is 
logical that this 
section is at the 
forefront when new 
legislation is 
considered 


Family Law Section 


Incredible! “It seems like only yester- 
day. .. .” I wonder how many times a 
section chair has begun his or her final 
report this way? What makes this all 
the more surreal is that ’m writing 
this in early March, knowing it won't 
be published until sometime in June. 
Thus, I am given the task of trying to 
“recap” the Family Law Section’s year, 
while at this point, it is just over two- 
thirds complete. 

In making this summary of the sec- 
tion’s many and varied activities, I will 
focus on people and committees, rather 
than the usual chronological progres- 
sion. I fear I will omit discussion of 
some committee or individual who has 
“given their all” for the section, and if 
so, I apologize. It is not my purpose to 
overlook anyone, but there is so much 
going on, it is impossible to be all- 
inclusive. 


To begin, I want to acknowledge our 
wonderful Executive Council, consist- 
ing of some 30 men and women who 
have all made outstanding contribu- 
tions to enhancing the practice of fam- 
ily law in Florida. The council has been 
headed by an Executive Committee 
consisting of Renee Goldenberg, chair- 
elect, Guy Haines, secretary, Debbie 
Marks, treasurer, and Nancy Palmer, 
past chair. I particularly want to ac- 
knowledge all the help and support I 
have received from Renee Goldenberg. 
Not only has she taken the responsibil- 
ity for overseeing legislation and ami- 
cus curiae issues, as I am required to 
abstain, but she has cheerfully and 
effectively followed through on many 
other tasks. (Often when she is asked 
to do something, her answer is that she 
did it yesterday!) All the members of 
the section can rest assured they will 
be in very capable hands for 1995- 
1996. 

The committees which have been 
most active thus far are Legislation, 
CLE, Adoption, Commentator, and Do- 
mestic Violence. Of course, many other 
committees—Bench/Bar, Rules and 
Forms, Needs of Children, Mental 
Health, etc.—have been working hard, 
but space and time do not allow de- 
tailed discussion of each. 

The trend of recent years for the 
section to be more involved in legisla- 
tive issues continues. Because family 
law (including adoption, domestic vio- 
lence, and related issues) has such a 
widespread impact on the lives of all 
Floridians, it is only logical that our 
section is at the forefront when new 
legislation is being considered. Not 
only are we called on to respond to 
various proposals by individual legisla- 
tors, we are trying to take a more 
proactive, leadership role by proposing 
where we think changes in the statutes 
are required. The Legislation Commit- 
tee has been chaired by Brenda Abrams 
of Miami and Jeffrey Wasserman of 
Hollywood. Vice chairs are Gordon 
Brydger and Evelyn Merchant of Ft. 
Lauderdale. Their work for the 1995 
legislative session literally began June 
26, 1994. An extensive and thorough 
round of meetings was conducted Janu- 
ary 12 and 13 at the Bar’s Midyear 
Meeting, trying to put the “final” 
touches on a number of legislative 
issues to get clearance from the Board 
of Governors in time for March 7 open- 
ing day. Since this is being written 
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shortly after the legislature opened, it’s 
too soon to know how our legislative 
positions fared. 

One of the hot topics the legislature 
will be taking up is the issue of adop- 
tions. Our Adoption Committee, chaired 
by Bennett Cohn, has been working 
very closely with the Legislation Com- 
mittee and the Executive Council to 
educate those of us on a routine basis, 
and to guide us toward the best posi- 
tions to take on the many controversial 
issues that will be coming up. As of 
my writing this, Debbie Marks re- 
ported to me on how the section’s input 
was received in Tallahassee. She indi- 
cated that all of the related proposed 
legislation was abandoned in commit- 
tee. It is her opinion that there are core 
issues that everyone can agree upon 
as legislation and the extenuating is- 
sues should be dealt with in an amend- 
ment process. We will, as The Florida 
Bar Board of Governors directs, set up 
a study commission for developing the 
core legislation. Hopefully, by the time 
you read this the commission will be 
drafting something already. 

Another important committee, both 
for legislative concerns and CLE plans, 
has been the Domestic Violence Com- 
mittee. There will certainly be some 
impetus to revisit whether judges 
should have the power to punish viola- 
tions of domestic violence injunctions 
by contempt, in addition to any crimi- 
nal prosecutions that may occur. This 
committee, which is ably chaired by 
Judge Lisa D. Kahn of Titusville, with 
Vice Chair Ann White, is also involved 
in the Governor’s Task Force on Do- 
mestic Violence Conference, which took 
place May 16-17 in Melbourne. In addi- 
tion, the Family Law Section made a 
donation to Florida’s High School Mock 
Trial Competition and Youth Summit 
on Domestic Violence. 

Turning to our very successful CLE 
Committee, with Sharon Taylor as 
chair and Norman Levin as vice chair, 
I can only say that their many, varied 
educational offerings continue to gar- 
ner high ratings from the participants. 
I won’t attempt to list all our CLE 
programs, but among the more suc- 
cessful have been our four-day trial 
advocacy seminar in August, our “hands- 
on” computer seminar/retreat in Jack- 
sonville, and our recently completed 
certification review course. Speaking 
of the computer program, I especially 
want to acknowledge John Susko of 
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Pensacola for all his work in getting it 
organized, and to John Soskis of Jack- 
sonville for stepping in at the last 
moment to carry it through. 

Finally, I want to acknowledge the 
section’s periodical, The Family Law 
Commentator, and the two people who 
made it happen. This year, we have 
benefitted from a number of fine edi- 
tions of the Commentator. It is the one 
tangible benefit of section membership 
and, from what I hear, may receive 
national recognition. It would not have 
happened without the hard work of 


The General 
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provision of CLE 
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Jane Estreicher, chair, and Wendy 
Glantz, vice chair. My thanks and 
commendations to Jane and Wendy, 
as well as all the others, named and 
unnamed, who worked so hard to make 
this another successful year for the 
over 3,000 members of the Family Law 
Section. 


Mark E. PoLen 
Chair 


General Practice 


Formed in 1972, the General Prac- 
tice Section is the fifth oldest section 
of the Bar and boasts 1,600 members 
today. On behalf of the General Prac- 
tice Section, I am pleased to announce 
that this year the Agricultural Law 
Committee merged into the section. 
We warmly welcome them into our 
fold. 

Recognizing that the section is a 
voluntary organization, we have con- 
centrated again this year on member 
services. The Executive Council has 


worked hard to enhance our members’ 
professional lives. We are particularly 
proud of our recent service to the solo 
and small firm practitioner. The sec- 
tion’s Solo and Small Firm Practitioner 
Committee, working diligently with The 
Florida Bar’s Special Solo and Small 
Firm Committee, sponsored three town 
hall conferences that generated a 
healthy discussion of the needs of solo 
and small firm lawyers. We believe 
that these conferences help the Bar 
address the needs of the general practi- 
tioner. 

The section’s historical strength has 
been in the provision of CLE programs 
offering the general practitioner “how 
to” skills. This year’s curriculum in- 
cluded the annual Update of Florida 
Law, a perennial favorite chaired by 
George Wilson; Attorneys’ Fees, chaired 
by David Donet; Appellate Practice for 
the General Practitioner, chaired by 
Dykes Everett; DUI, chaired by Mi- 
chael Roffino; and our annual out-of-the- 
country seminar, Select Issues for the 
General Practitioner, chaired by Jerry 
Curington. 

The General Practice Journal, edited 
by Neil Gregory, was published quar- 
terly with various articles of current 
interest. Articles on substantive law 
were tailored to attorneys who do not 
specialize in any one area, but who 
need to provide general advice. This 
publication, serving as a forum for the 
exchange of ideas, has been well re- 
ceived this year. 

The section has also made a special 
effort this year at diversification by 
actively seeking broader participation 
and expanding our Executive Council 
to 21 members, plus one nonvoting law 
student. We encouraged lawyers to 
share their perspectives by joining the 
section and voicing their ideas. 

Our annual General Practice Pro 
Bono Award recognizes legal aid or- 
ganizations which provide innovative 
programs delivering legal services to 
the poor. This year’s winner was Jackson- 
ville Area Legal Aid. The organization 
was recognized for an innovative new 
Youth Mediation Program which trains 
educators and students in the area of 
alternative dispute resolution. The run- 
ners-up were the Legal Aid Society of 
the Orange County Bar Association, 
Inc., and H.A.V.E. a HEART Bay Area 
Volunteer Lawyers Program. The sec- 
tion’s annual award program was re- 
cently awarded the ABA General 
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Practice Section’s Constabar Project 
Award as the project of the year. 

The section’s Tradition of Excellence 
award, headed by Jesus M. Hevia, 
went to past Bar President Pat Seitz 
in recognition of her commitment to 
public service and efforts to enhance 
the voice of general practice lawyers. 

The section was pleased to provide 
financial support for various projects 
that serve the profession and further 
the administration of justice. We pro- 
vided our traditional grant to the Flor- 
ida High School Mock Trial Competition 
and the annual Bill Jacob Scholarship 
at the University of Florida College of 
Law was again awarded with our fi- 
nancial support. 

The real work of the section is accom- 
plished through our standing commit- 
tees and chairs: Agricultural Law, P. 
Joseph Wright; Budget, L. Michael 
Roffino; CLE, Dykes C. Everett; Gen- 
eral Practice Journal, C. Neil Gregory; 
Legislative, Shirley Walker-Hale; Long 
Range Planning, Frank D. Hall; Mem- 
bership, James C. Cunningham; Publi- 
cations, C. Neil Gregory (General 
Practice Journal) and David A. Donet 
(Florida Bar Journal); Public Relations 
and Professionalism, Carla S. Mat- 
thews; Solo and Small Firm Practition- 
ers, L. Michael Roffino. 

We are fortunate to have Marsha 
Rydberg as our Board of Governors 
liaison. She advises us on current mat- 
ters before the Board of Governors, and 
remains a valued source of ideas and 
leadership. Fay Yenyo, our Bar admin- 
istrator, without whom we could not 
manage, made all of the above possible. 

The General Practice Section has 
worked hard to improve its members’ 
delivery of legal services and to en- 
hance members’ professional lives. This 
year we believe we have continued our 
tradition of providing service to our 
members and furthering the adminis- 
tration of justice. 


GERALD B. CURINGTON 
Chair 


Government Lawyer 


The Florida Bar is recognized as one 
of the leading bar associations in the 
country, partly due to its ability to 
recognize and respond to the needs of 
its membership. When the Govern- 
ment Lawyer Section was formed four 
years ago, its primary focus was to 
provide an organized voice for the at- 
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torney employed in the public sector. 
We feel the section has indeed estab- 
lished a recognized presence and re- 
source within The Florida Bar. 

This year Tom Hall, our former CLE 
chair and current treasurer, organized 
a program entitled Forfeiture Law in 
Florida. This program, produced in 
August, was attended by 128 attorneys 
and was such a success that it is 
scheduled again next year. Lorraine 
Yeomans once again put together the 
Demystifying the Legislative Process 
CLE in January. In this program, par- 
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ticipants got an inside look at how 
Florida’s legislative process works and 
how to get crucial information about 
legislation. The substantive program 
was preceded by a reception held in the 
Senate chamber of the historic Old 
Capitol honoring former Claude Pep- 
per Outstanding Government Lawyer 
Award recipients and former section 
chairs. An ethics CLE, Ethical Consid- 
erations in Public Sector Law which 
was sponsored jointly with the ABA 
Public Sector Lawyer’s Division, was 
also a rousing success. The “role play- 
ing” format was not only informative, 
but also it engendered a significant 
amount of audience participation and 
dialogue between the panel members 
and the audience. Many thanks go to 
Shery] Wood for coordinating this with 
the ABA. Continuing the effort to pro- 
vide low cost CLE programs, the sec- 
tion sponsored from its own budget, a 
CLE breakfast series in the Second and 
Seventh judicial circuits. Past section 
Chair Judge Tom Bateman and Tom 


Hall coordinated the Second Circuit 
programs with Dan Haun pulling to- 
gether the Seventh Circuit’s programs. 

In order to maintain our presence 
within the Bar, membership is always 
a concern. A truly visual presence and 
membership benefit are the section 
luggage tags recently distributed at 
the joint ABA CLE and to the member- 
ship with the recent newsletter. Our 
bylaws were also amended this year 
to allow affiliate members and this was 
the first year circuit representatives 
were elected to the Executive Council. 

In the current chair’s view, the pri- 
mary membership benefit is a quality 
newsletter. Accordingly, much empha- 
sis has been placed on improving the 
quality of the newsletter and involving 
more section members in writing arti- 
cles. Allen Grossman has worn many 
hats for this section and has done an 
outstanding job as the editor for the 
Reporter Assisting with publications 
were Phyllis Slater-Hampton and Rich- 
ard Doran. 

Recognition also goes to Jim Peters 
assisting on legislative matters; Judge 
Peggy Quince for chairing the Claude 
Pepper Outstanding Government Law- 
yer Award Committee; membership 
Chair Stan Peacock; Pam Cichon serv- 
ing as secretary for the second year; 
Dan Stengle, our representative on the 
Bar’s Public Relations Committee; and 
board liaison Jon Whitney. 

An upcoming event reveals, I think, 
the maturation of this section past the 
point of having to respond only to 
day-to-day needs, and that is a planned 
retreat for the section leaders. During 
our formative years, the organization 
has had to focus on the delivery of 
services to members on an immediate 
basis. Now that both of those functions 
are performing so well, the leadership 
is going to take an opportunity to do 
some long range planning and deter- 
mine where we want to go and how 
we wish to get there. 

One of the most important immedi- 
ate and long range goals will be to 
encourage members to participate in 
section activities and in other Bar 
activities. We need more people willing 
to step forward to be active circuit 
representatives, active writers for the 
Reporter or Bar Journal articles, active 
organizers of government lawyers in 
their local areas, and persons willing 
to serve in leadership capacities in the 
section. This section, perhaps more 
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than most, is nct a “closed shop” at the 
top. We welcome the opportunity to 
include persons who are, perhaps, cur- 
rently unknown into leadership posi- 
tions. This section has been increasingly 
successful in reaching beyond Tallahas- 
see and beyond state government for 
its leadership, including city, county, 
water management, public defender, 
and state attorney types. However, we 
want to continue to reach out and 
make clear that the opportunities are 
there for anyone who wants to help 
build this section. 


M. CaTHERINE LANNON 
Chair 


Health Law 


This year, the Health Law Section 
saw both certification for health law 
approved by the Florida Supreme Court 
and the section’s first long range plan- 
ning retreat. Out of these accomplish- 
ments our real work began. Headed 
by Dan Burton, the certification com- 
mittee drafted the health law certifica- 
tion exam for the first health lawyers 
in the nation to be certified. The review 
course, organized by Ira Coleman, CLE 
chair, featured some of the most promi- 
nent health lawyers in the state. The 
exam was held in May with the results, 
as of this writing, unknown. He also 
organized the section’s annual Health 
Law Update, and two other successful 
seminars, True Lies: Representing Phy- 
sicians in the 90s and Through the 
Looking Glass. 

The purpose of the Executive Coun- 
cil’s long range planning retreat was 
to review the current mission of the 
section, and establish future direction 
by setting clear goals, objectives, and 
strategies. This was accomplished. As 
a direct consequence, there will be a 
complete restructuring of the Health 
Law Section’s committees and divi- 
sions. There will now be six standing 
committees: Executive, Nominating, 
Legislative, Education, Section Admin- 
istration, and Substantive Law. Each 
will have divisions determined from 
time to time by the Executive Council, 
which will serve as the Long Range 
Planning Committee. Committee chairs 
will be required to attend Executive 
Council meetings, assure the responsi- 
bilities of their respective divisions are 
carried out, and assess the value and 
functioning of the committee and divi- 
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sions. In addition, the Executive Coun- 
cil confirmed and reinforced its 
commitment to the primary goals of 
serving the community and our mem- 
bers through effective and innovative 
education, meaningful publications, 
and opportunities for networking. 
Through the commitment and effort 
of Lew Fishman, chair-elect, and Roy 
Glass, section member, the Health Law 
Section obtained approval from the 
Board of Governors to support the bill 
promulgating a statute of limitations 
in professional discipline actions. The 
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bill sets a four-year limitations period 
which is tolled under certain circum- 
stances, such as intentional fraud or 
criminal conduct. 

It now remains the responsibility of 
the next administration to carry for- 
ward the goals identified at the retreat, 
continue certification, and establish 
new directions for the Health Law 
Section. I look forward to the adminis- 
tration of Lew Fishman with full confi- 
dence the section will continue its 
positive momentum. I am especially 
grateful to him, and to Carol Vaught, 
section administrator, for their support 
and assistance throughout the year, 
and to the Executive Council members 
who helped make this year a success. 


JOLINE MICELI-MULLEN 
Chair 


International Law 


The theme this year has been devel- 
opment—international lawyering skills 
development, lawyer-to-lawyer coopera- 


tion and referral development, and 
international legislative development. 

To increase attendance at section 
council meetings, one-hour CLE ses- 
sions were added on international law- 
yering skills development, focusing on 
dealing with Foreign Lawyers and 
Clients, International Contracts: Do’s 
and Don’ts, and International Lawyer- 
ing with Latin Americans. Lawyer-to- 
lawyer cooperation development was 
stimulated at the annual retreat by a 
90-minute session of extended self- 
introductions. 

International legislative development 
is booming: Professor Michael Gordon’s 
13-point proposal has matured into 
three bills, all approved by The Florida 
Bar, for the current legislative session, 
and the other 10 are being readied for 
introduction at next year’s session. The 
current package includes clarifying the 
rights of parties to apply the terms of 
the Uniform Customs and Practice for 
Commercial and Documentary Credits 
to their letter of credit; adoption of the 
uniform Foreign Money Claims Act; 
and amending Florida Statutes to indi- 
cate possible applicability of the Hague 
Service Convention to any service of 
process outside the U.S. 

Early in the year, the chair surveyed 
section members with a 42-item ques- 
tionnaire. Many of the proposals re- 
ceived strong support and have already 
been implemented. The winter issue 
of the section’s Quarterly detailed the 
responses and a continued report. 

Strong CLE programs were presented 
again this year with heavy attendance. 
Estate Planning for the International 
Client drew 158 attendees; the 8th 
Annual Doing Business in Latin Amer- 
ica drew 100, many from out of state; 
the Immigration Law Update drew 
more than 250; and the A-Z Primer on 
Travel Law, held aboard the Carnival 
cruise liner, M.S. Ecstasy, was nomi- 
nated by The Florida Bar CLE Pro- 
grams Division for a national award. 
Working With Foreign Counsel will be 
presented at the Bar’s Annual Meet- 
ing. 

Accomplished speakers addressed the 
section, most notably FSU President 
Talbot “Sandy” D’Alemberte, who 
founded the Caribbean Law Institute 
and cofounded the Central and East 
European Law Initiative of the ABA; 
he addressed our annual awards lunch- 
eon. Rep. Ron Klein, chair of the House 
International Trade Subcommittee, ad- 
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dressed the section’s winter meeting 
and agreed to close legislative liaison. 
Bruno Ristau, legendary head of inter- 
national litigation in the U.S. Depart- 
ment of Justice for 25 years, addressed 
the section retreat. 

Certification remains an issue, with 
the section insisting on 10 years of law 
practice experience as a threshold pre- 
requisite, while Bar committees are 
seeking uniformity and thus only five 
years’ experience. 

Quality outreach is achieved by the 
section’s International Law Quarterly, 
which contains many useful articles 
as well as “International Law Briefs” 
and reviews of significant practice ma- 
terials. 

The law student essay competition 
continues with this year’s three win- 
ners receiving a special extra prize: 
Professor Michael Gordon’s donation 
of his just published two-volume 
manual on International Business 
Transactions. 

Outreach in a new direction was 
achieved when the district court of 
appeal in Miami requested, and re- 
ceived, an amicus brief in a difficult 
conflict of laws case. The section will 
welcome other such opportunities. 

Section outreach also extended to 
special sponsorships, such as the Flor- 
ida International Affairs Commission’s 
Strategic Planning Conference, Inter- 
national Business Day in Tallahassee, 
and the International Client Coun- 
seling Competition. 

Another outreach initiative culmi- 
nated in an agreement of cooperation 
between the International Law Section 
and the Barcelona Bar; overtures are 
also underway with bar association in 
Canada. 

Seven foreign legal consultants have 
now been certified and other applica- 
tions are pending. 

Section membership has climbed to 
915. More emphatic invitation for sec- 
tion members to participate in section 
activities has been another theme— 
reflected in attendance by 75 at the 
annual retreat, more than double any 
previous participation. 

_ The section bids fond farewell to our 
Coordinator, Pat Stephens, whose years 
of extraordinary service have enabled 
our leadership to achieve numerous 
and varied goals. 

- International business and trade re- 
cently overtook tourism to become the 
largest sector of Florida’s economy, and 
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Florida’s economy ranks as the world’s 
14th largest. The opportunities and 
challenges are enormous. NAFTA, 
GATT, and the WTO are melting ob- 
stacles. There is much to be done. Do 
join in! 


GerorGE C. J. Moore 
Chair 


Labor and 
Employment Law 


During the Bar year 1994-95, the 
section continued to expand on the 
mission of providing enhanced training 
and education opportunities for the 
membership, and to take time to re- 
view some of the historic changes in 
the nature of the practice. The section 
sponsored or participated in six semi- 
nars during this year under Deborah 
Crumbley’s direction as CLE chair, 
and began to look at its future. 

CLE Seminars—In September, the 
section sponsored an employment liti- 
gation seminar in Orlando, under David 
Linesch’s direction. We were privileged 
to have two distinguished state magis- 
trates as speakers. The seminar ad- 
dressed the increasing involvement of 
expert testimony, including psycholo- 
gists and economists, and offered re- 
fresher training on trial and litigation 
skills. 

In October 1994, the section contin- 
ued its cosponsorship of the Public 
Employees Labor Relations Law semi- 
nar in the Tampa Marriott with the 
Local Government Law Section. The 
program addressed labor and employ- 
ment issues unique to public employ- 
ees under the direction of Steve Meck 
and Michael Grogan. 

In February 1995, Carmen Johnson 
organized a seminar in Miami, which 
addressed, among other current topics, 
the unfortunate necessity for employ- 
ment lawyers to become familiar with 
the syndrome of violence in the work 
place. U.S. Equal Employment Oppor- 
tunity Commission Chair Gilbert Casel- 
las gave the keynote luncheon address, 
outlining his plans for an ambitious 
reorganization and reorientation of that 
agency. 

Kevin Hyde organized a seminar 
addressing a variety of advanced labor 
topics at Longboat Key in April 1995. 
It continued our effort of attempting 
to define and address the historic 
changes in the nature of the practice 


of employment law. In addition, the 
seminar included discussions of ethical 
issues and the major labor law topic of 
the year, the major league baseball 
strike. 

The section continued its support for 
the Stetson University Labor and Em- 
ployment Law Conference in January, 
and for the Multi-State Labor Law 
Seminar, cosponsored through South- 
ern Methodist University Law School. 

Trial Advocacy Seminar—In May 
1995, John Dickinson and Kathleen 
Phillips organized the first National 
Institute of Trial Advocacy Seminar in 
cooperation with the University of Mi- 
ami Law School. Section sponsorship 
enabled the offering of this program 
at a reduced rate and a focus on 
employment law topics. 

Agency Liaison Program—The sec- 
tion continued its cooperative liaison 
program with the U.S. Equal Employ- 
ment Opportunity Commission, expand- 
ing its training seminar program to 
four locations through the state. Semi- 
nars in Miami, Tampa, Orlando, 
Tallahassee, and Jacksonville ad- 
dressed available accommodations to 


disabled employees and applicants. The 
section also continued efforts to organ- 
ize similar programs with the U:S. 
Department of Labor on wage and hour 
issues, and to reinvigorate the pro- 
grams with the National Labor Re- 
lations Board. 

Long Range Planning—A hallmark 
of this year has been the four Long 
Range Planning Committee dinners. 
A representative group of section mem- 
bers and leaders met in connection 
with the four principal CLE seminars 
and discussed with judges, agency at- 
torneys, law professors and law stu- 
dents the emerging trends in labor and 
employment law. It was an attempt to 
define the continuing legal education 
needs for the next five years and to 
address those needs with creativity 
and imagination. This has led to a pilot 
project to organize a continuing pro- 
gram along the lines of the inns of 
court in various locations around the 
state. 

Section membership for this Bar year 
reached 1,174. Our tradition of passing 
the leadership between the interest 
groups involved in this area of the law 
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charge. 
For information contact: 
Edward W. Siver, CPCU, CLU or; 
Jim Marshall, JD, CPCU, ARM 
9400 Fourth Street North 
St. Petersburg, Florida 33702 
Telephone: (813) 577-2780 
Facsimile: (813) 579-8692 
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a law degree and insurance industry experience. This combination allows us to furnish both 
consultation and expert testimony. We can assist in developing theories of recovery and 
damages, anticipation of defenses, coverage interpretations, discovery strategy and in locating 


Typical Siver involvement may include: insurance industry custom and practice; bad faith; 
agent/broker malpractice; claims-made issues; products liability; premium controversies; 
insurer insolvency; directors’ and officers’ liability; controverted claims; and coverage disputes. 

Our counsel is particularly valuable to litigators because we actively consult with our clients 
on a daily basis concerning matters of property and liability insurance, risk management, 
employee benefits and life insurance. Therefore, our analyses and opinions are based on 
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has Cary Singletary of Tampa assum- 
ing the chair in June. We anticipate 
his creative and enthusiastic leader- 
ship during the coming year. 


TERENCE G. CONNOR 
Chair 


Local 


Government Law 

Last year, President Bill Blews re- 
quested each section to submit a vision 
statement. The timing of this request 
was especially propitious for the Local 
Government Law Section because it 
offered us an excellent opportunity to 
think through and discuss the purpose 


The Local 
Government Law 
Section believes its 
core strengths are 
comprehensive CLE 
and enhancement of 
the practice of local 


government law as 
a distinctive area of 
practice 


and direction of our section as we 
approach a watershed event for us— 
certification for “city, county and local 
government law.” It was for this reason 
that I scheduled a retreat last October 
and at the retreat, members of the 
Executive Council, along with several 
past chairs of the section, fashioned the 
following statement: 

To enhance and promote the practice of 
local government and public sector law, 
affecting cities, counties, constitutional of- 
fices, school boards, districts, authorities, 
and other state and local governmental 
entities. To strive for the highest levels of 
professionalism and competence in the prac- 
tice of local government and public sector 
law. To educate and involve members of the 
Bar, elected and appointed officials and the 
public in local government and public sector 
issues through publication of an annual law 
review symposium and newsletters. 

This statement is the result of many 
hours of discussion. I believe it reflects 
the perhaps unarticulated view that, 
as we look and move forward, we have 


chosen to build on our core strengths 
rather than to move off in new direc- 
tions. 

These core strengths are compre- 
hensive continuing legal education and 
enhancement of the practice of local 
government law as a distinctive area 
of practice. It is through education and 
enhancement that we serve the needs 
of our section members, the local gov- 
ernment law bar in general, and the 
very clients of local government law- 
yers—elected and appointed officials. 

In the area of continuing legal educa- 
tion, our section experienced two land- 
mark events. The first was our 
simulcast presentation in August. This 
was a first not only for your section but 
for the entire Florida Bar. The topic of 
the simulcast was the effect of the 
Florida Supreme Court’s decision of 
Brevard County v. Snyder on practicing 
before local government boards and 
commissions. Because of the signifi- 
cance and timeliness of the issue, our 
audience included both members of the 
Bar and local elected and appointed 
officials, all of whom are being and will 
continue to be greatly affected by this 
decision. With 10 location sites through- 
out Florida—from Pensacola to Miami— 
our attendance exceeded our wildest 
expectations. We had approximately 
500 registrants and we thank the Con- 
tinuing Legal Education Committee of 
The Florida Bar for assisting us in 
making this seminar extremely afford- 
able to both those members serving the 
public and to public officials. Of course, 
the program would not have been pos- 
sible without the assistance of the 
Institute of Government at the Univer- 
sity of Central Florida. The institute 
has indicated its interest in doing simul- 
cast programs with us in the future 
and we are excited and look forward 
to continuing a partnership which will 
help us to educate both members of the 
Bar and the clients of section members— 
elected and appointed officials. 

The other landmark event was our 
20th annual joint seminar with the 
Labor and Employment Law Section. 
The theme of the October seminar was 
Twenty Years of PERC-PERL and we 
had the highest attendance that semi- 
nar has drawn since we first sponsored 
this joint seminar 20 years ago. 

In the area of enhancing the practice 
of local government law, our efforts in 
getting this practice area certified are 
now before the Florida Supreme Court 


42 THE FLORIDA BAR JOURNAL/JUNE 1995 


and we are optimistic that that court 
will approve this certification area. At 
the beginning of my tenure as chair, 
the title for the certification area was 
“state, urban, and local government 
law.” For those members of the Execu- 
tive Council who participated in the 
decision on that title, they will remem- 
ber that we patterned the title after 
that of the American Bar Association. 
However, because of the perceived need 
to avoid any confusion with practice 
areas of other sections of the Bar, we 
agreed to change the name to “city, 
county and local government law.” This 
name change has been approved by 
both the Board of Legal Specialization 
and Education and The Florida Bar 
Board of Governors. I personally am 
very excited to see the area of local 
government law being recognized as a 
distinctive practice area. 


Mary JULIANNE YARD 
Chair 


Public Interest Law 


The mission of the Public Interest 
Law Section is to advocate for the 
“legal needs of people who are gener- 
ally disenfranchised, underrepresented 
or lack meaningful access to tradi- 
tional public forums.” PILS also advo- 
cates the “constitutional, statutory or 
other rights that protect the dignity, 
security, justice, liberty, or freedom of 
the individual or public.” While we are 
the smallest section, with a member- 
ship of 314, we believe we provide a 
strong voice for those less fortunate 
than ourselves. This continues to be 
an active year for PILS, and we are 
proud of our many accomplishments. 

Environmental Justice Project— 
Consistent with the mission of PILS, 
our environmental justice project as- 
sists those residing in poor and mi- 
nority neighborhoods in protecting their 
rights to a clean and healthy environ- 
ment. The section obtained Board ap- 
proval to support an amendment to 
provide discretionary rather than man- 
datory attorneys’ fees to the prevailing 
party in any action brought pursuant 
to Florida’s Environmental Protection 
Act, and to repeal any bond require- 
ment for plaintiffs in such actions. One 
of our goals is to educate members of 
low income communities on environ- 
mental issues and provide a mecha- 
nism for obtaining pro bono or reduced 
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fee representation to protect their rights 
on environmental matters. 

Mental Health Questions on the Bar 
Application—PILS took the position 
that the previous Florida bar applica- 
tion, mental health question number 
29, violated the Americans With Dis- 
abilities Act. We corresponded with the 
Florida Board of Bar Examiners on 
this issue and provided statutory and 
case law documentation of our position. 
Question number 29 was subsequently 
amended. To provide information on 
this important topic, PILS published 
Professor Phyllis Coleman’s article, “Fit- 
ness to Practice Law: A Question of 
Conduct, Not Mental Illness,” in The 
Florida Bar Journal. 

Red Ribbon Campaign for AIDS Edu- 
cation—In addition to PILS’ lobbying 
efforts to educate the legislature about 
sexual orientation and related issues, 
the section contacted all sections of the 
Bar and offered to sponsor a speaker 
should they want to include AIDS 
education in their programs. So far, 
no section has requested our expertise 
and financial assistance; however, in 
July we will sponsor an entire program 
devoted to AIDS and the Law. 

Amicus Activity—PILS filed its first 
ever amicus brief this year, and hopes 
to become more active in filing amicus 
briefs in future cases. The Executive 
Committee of PILS voted to seek Board 
of Governor approval to file an amicus 
brief before the First District Court of 
Appeal in Yon v. Department of Correc- 
tions, a sexual harassment case. 

PILS supported the petition for writ 
of certiorari filed by the plaintiffs in 
Yon seeking to limit the inquiry into 
the plaintiffs’ past sexual history. PILS 
supported a “public policy of elmininat- 
ing sexual harassment by protecting 
a party in a sexual harassment suit 
from discovery concerning sexual 
activity of a plaintiff with any- 
one other than the accused.” Several 
other organizations also filed an ami- 
cus brief, including the Florida Asso- 
ciation of Women Lawyers, the Florida 
Chapter of the National Organization 
for Women, Florida Women’s Political 
Caucus, and Nine to Five. 

The Executive Committee of the 
Board disapproved our request on two 
separate occasions. However, the Flor- 
ida Board of Governors unanimously 
approved this request at its meeting 
in Gainesville on November 11, over- 
turning its Executive Committee. On 


December 21, the First District Court 
of Appeal granted our motion seeking 
leave to file our brief as amicus curie. 

Legislative Activities—PILS contin- 
ued its tradition of an active legislative 
agenda. This year, we obtained ap- 
proval from the Board of Governors for 
16 positions such as opposing any leg- 
islation that would adversely affect 
The Florida Bar Foundation’s Interest 
on Trust Accounts (IOTA) program, 
supporting legislative implementation 
of universal access to health care, sup- 
porting passage of the Civil Equal 
Access to Justice Act, opposing Medi- 
caid co-payments, supporting early dis- 
missal and attorneys’ fees as sanctions 
for Strategic Lawsuits Against Public 
Participation (SLAPP) suits, and sup- 
porting moving the Statewide Human 
Rights Advocacy Committee and dis- 
trict human rights advocacy committees 
out of HRS. 

Additional children’s issues on the 
PILS’ agenda included a glitch bill 
correcting 1994 revisions to F.S. Ch. 
39 regarding termination of parental 
rights in the case of neglect and abuse, 
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supporting the state recognizing its 
obligation to those children in state 
custody who need medical and related 
services, supporting adequate funding 
for the Families and Children in Need 
of Services programs relating to juve- 
niles, opposing any child abuse back- 
ground registry, providing a Family 
Builders Program for delinquency pre- 
vention, and supporting allowing the 
court to maintain certain familial con- 
tact post-termination of parental rights. 

PILS was also successful in obtain- 
ing approval for the right to support 
legislation which will prohibit discrimi- 
nation based on sexual orientation. 
Despite the fact that the Board of 
Governors had twice previously ap- 
proved this legislative position, the 
Legislation Committee disapproved our 
request at its September 1994 meeting. 

Members of PILS worked hard for 
the right to advocate on this important 
issue, termed by past Chair Steve 
Hanlon, as the “civil rights issue of the 
1990’s.” We obtained the support of the 
Entertainment, Arts and Sports Law 
Section for this position as it impacts 
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on employment issues, as well as the 
support of the Miami Chapter of the 
Florida Women Lawyers Association. 
This issue came before the Board of 
Governors at its February meeting in 
Tallahassee. After an eloquent presen- 
tation by Mr. Hanlon and a lively 
debate, the Board of Governors re- 
versed its legislation committee and 
approved PILS’ position. 

CLE Programs—PILS coordinated 
more CLE programs this year than 
ever before—four total! In 1994-95, our 
seminars covered a wide range of topics. 


PILS filed its first 
amicus brief this 
year in Yon v. 
Department of 
Corrections, in 
which the plaintiffs 
sought to limit 
inquiry into the 
plaintiffs’ past 
sexual history 


PILS sponsored our first annual pro 
bono seminar, our third Social Security 
law seminar (and first ever advanced 
seminar of any type); our second do- 
mestic violence seminar, and our first 
anti-discrimination seminar. We even 
offered our first luncheon workshop at 
the Midyear meeting in January on 
dispute resolution. 

PILS presented its pro bono seminar, 
Representing Pro Bono Clients—A Sur- 
vey of Legal Issues, in the fall. PILS 
is proud of the lead it took in assisting 
attorneys in carrying out their ethical 
professional responsibility to engage 
in pro bono work. We were successful 
in obtaining Bar approval for a reduced 
fee admission for those attorneys who 
agreed to accept a pro bono case in one 
of the subject areas covered by the 
seminar. We also have obtained the 
appropriate approvals from the Bar to 
circulate the videotape of this seminar— 
for use in pro bono seminars around 
the state. 

PILS took the lead in cosponsoring, 
along with the Family and Criminal 


Law sections, a two-day live seminar 
on the Justice System and Domestic 
Violence. This seminar was held on 
May 16-17 in Melbourne, and was 
coordinated with the Governor’s Task 
Force on Domestic Violence. 

Continuing with its annual tradi- 
tion, PILS will sponsor its third semi- 
nar at The Florida Bar Annual Meeting. 
This year, the seminar will be on 
Florida’s anti-disparagement ethics rule 
and the expanded judicial conduct rule 
prohibiting bias. The seminar will fea- 
ture a mock hearing, with U.S. District 
Court Judge John H. Moore II presid- 
ing. Following the mock presentation, 
the speakers will provide an analysis 
of the application of the rules to the 
hearing. 

Action by Executive Council—At its 
January meeting the Executive Coun- 
cil amended its bylaws. We also adopted 
a resolution supporting the proposed 
rules changes to the Rules Regulating 
The Florida Bar pertaining to the addi- 
tion of three minority seats on the 
Board of Governors. Unfortunately, the 
Board of Governors defeated this pro- 
posal. 

This year, PILS’ Executive Council 
voted to make our first ever charitable 
contribution. What a relief to finally 
be in a financial position to support 
other causes and activities! We voted 
to contribute $250 to the 1995 Florida 
High School Mock Trial Competition 
and Youth Summit on Domestic Vio- 
lence. This event was sponsored by the 
Florida Law Related Education Asso- 
ciation and was followed by a youth 
summit on domestic violence. Students 
participated in the summit and inter- 
acted with the Governor and members 
of the Task Force on Domestic Vio- 
lence. 

1995 Retreat—PILS held its Second 
Annual Retreat on March 17 to 18, in 
Melbourne. The theme of this year’s 
retreat was 1995 Set the Plan. . . 1995 
Strategies for Action! As did our first 
retreat in 1994, this year’s retreat 
provided a wonderful opportunity for 
section members to get to know each 
other in a more relaxed environment 
and strategize our goals for the coming 
year. 

Highlights of the retreat included a 
decision to start an amicus committee 
and seek to become more involved in 
pending appeals. We also want to use 
our section newsletter to share the 
important work of many of our mem- 
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bers. We began this project with the 
May issue of the PILS newsletter, 
which contained significant cases from 
the legal services community. 

Membership Services—A major goal 
for this year was to develop a Public 
Interest Law Section membership di- 
rectory. One of the biggest advantages 
of having a section of The Florida Bar 
devoted to public interest law is that 
we network with other lawyers with 
similar practices and similar philoso- 
phies. We can provide support to one 
another, not only just on our casework, 
but also much needed moral support 
for the honorable work we perform 
daily. We expect to publish the first 
edition of the directory in the fall. 

PILS was successful at expanding its 
membership beyond 300 to 314, as this 
report goes to press. This year, we 
targeted minority and legal services 
attorneys. We expect our numbers to 
grow in the coming year as we continue 
our outreach and our important advo- 
cacy for the underrepresented in our 
society. 


SaraH H. Bour 
Chair 


Real Property, 


Probate and Trust 

The Real Property, Probate and Trust 
Law Section, with the strength of its 
7,500 members, and its dedicated and 
hard-working committees, Executive 
Council, circuit representatives, and 
officers, has had another successful 
Bar year. It would be difficult to men- 
tion all of the members who have given 
their time and abilities to assist in 
section activities. 

Ruth Barnes Himes, chair-elect; . 
Robert W. Goldman, Julie Ann Stulce 
Williamson and J. Michael Swaine, 
legislative chair; G. Thomas Smith, 
secretary; Michael A. Dribin, treas- 
urer; Dale K. Bohner, seminar coordi- 
nator; Louis B. Guttmann, legislative 
chair; Roland D. “Chip” Waller, imme- 
diate past chair; Charles A. Francis, 
BOG liaison; and Bonnie Elliott Bevis, 
section administrator have all been of 
immeasurable assistance. 

Some of the year’s highlights follows: 

e Internal Revenue Service sought 
section’s recommendations on need for 
a ruling on the tax effect of §737.402(4). 

e Third District Court of Appeal re- 
quested our amicus brief in Friedberg 


: 


v. SunBank/ Miami. The court’s cita- 
tion from Bob Goldman’s brief for the 
section that “a citizen has ‘a.constitu- 
tional right to be a mean-spirited, no 
good curmudgeon” may have long life 
in judicial humor. 

* Louie Adcock’s ad hoc committee 
to prepare legislation for expanding 
the surviving spouse’s elective share 
to include revocable trust and some 
other nonprobate assets has continued 
to meet throughout the year. Its recom- 
mended legislation may be ready for 
presentation to the Executive Council 
in August and to other sections. 

e Other legislative efforts should be 
on the way to becoming law in 1995. 
This includes attorneys’ fees in probate 
and trust matters, revised durable 
power of attorney, and revised trust 
claims procedure. In addition to section 
legislation, the Legislation Review Com- 
mittee, including Bruce Stone and Burt 
Bruton, has assisted in bills from 
other sections such as the Revised 
Uniform Partnership Act and has re- 
viewed hundreds of bills. Private prop- 
erty rights bills have been of particular 
active interest in efforts to balance 
individuals’ rights and government fi- 
nances and procedures. 

e Professionalism and ethics have 
been key areas of concern and action, 
including ethics skits led by Bruce 
Stone and John Neukamm, and Lep 
Adams chairing a new Young Lawyers 
Division Liaison Committee to assist 
in Bridge-the-Gap seminars and men- 
toring. 

e UPLhas been most active. Charles 
Nash and Chip Waller are supplying 
members to assist those people hurt 
by American Senior Citizens Alliance. 

e Mike Swaine and the circuit repre- 
sentatives have helped in grassroots 
efforts. Successful realtor-attorney 
meetings have been held throughout 
Florida. Unfortunately, the poor Flor- 
ida Association of Realtors Contract 
has proliferated. The Bar must reject 
it and support the joint FAR-Florida 
Bar contract. The section is seeking 
Bar authority to print the joint con- 
tract without FAR assistance. 

e Mike Stafford and John Fitzgerald 
have spearheaded our relations with 
out-of-state members, to include offer- 
ing seminars. 

e Jay Mussman, with the assistance 
of Joe Fleece, Jerry Aron, and Anita 
Stone, planned for over a year the 
section convention held in May. 


e My wife, Mary Ann, is deeply ap- 
preciated for her assistance in meet- 
ings and activities. 

Thanks again to all of you, named 
and unnamed, who have helped in 
another successful year. 


Bruce MARGER 
Chair 


Tax Section 


The Tax Section has had a very busy 
year. The meetings of the Tax section 
have continued their emphasis on sub- 
stantive, high quality workshops. In 
addition, at each Tax Section meeting, 
we now have a round-table discussion 
called Shop Talk, which has allowed 
members from all over the state to 
compare notes on the actions of federal 
and/or state officials with respect to 
various issues. The section has also 
presented a broad range of timely and 
important continuing legal education 
programs. 

The section continued to publish its 
monthly Tax Law Notes column in The 
Florida Bar Journal and, for the first 
time in a number of years, published 
three Tax Section Bulletins. 

The section is proud of its efforts in 
putting on the only national tax moot 
court competition. The moot court com- 
petition takes a tremendous amount 
of time and effort, and the section 
thanks all those persons who contrib- 
uted. In particular, special thanks go 
to Mitch Horowitz and Karen Keaton. 

The section has been active on the 
legislative front. This year the section 
commented on the proposed partner- 
ship anti-abuse regulations; took a pub- 
lic position with respect to the Internal 
Revenue Service’s position concerning 
the Form 8300 and the imposition of 
the subsection 6621(e) penalty; opposed 
constitutional amendment four (unfor- 
tunately, it passed anyway); voted to 
support the proposed Florida Limited 
Liability Partnership Act and the pro- 
posed Revised Uniform Partnership 
Act; and, recently, opposed the morato- 
rium on Treasury regulations 
interpreting the Internal Revenue 
Code. In March, the section was in- 
vited to participate in a review of rules 
which have been targeted for potential 
elimination by the Department of Reve- 
nue. This is an exciting and prestigious 
project for the Tax Section and the Bar. 

The section also put on a special 


program concerning state and local 
taxes jointly sponsored by the section 
and other organizations. The program 
was very well received. Special thanks 
go to Bill Townsend for creating the 
program and making sure it went off 
without a hitch. 

This report would not be complete 
without mention of the section’s service 
program in the Cayman Islands. Al- 
most 60 persons attended this asset 
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protection program. 

Special thanks go to Jonathan Hay 
and Bill McMenamy for their help in 
making last July’s organizational meet- 
ing at Amelia Island an outstanding 
success. The section also thanks Peter 
Kirkwood for his efforts concerning the 
fall meeting; and Lenore Schiller and 
Ruben Diaz did a splendid job putting 
together the annual meeting in Miami. 
Of course, thanks go to all the division 
directors and their assistant directors— 
Ed Sawyer, Lou Conti, Mark Holcomb, 
Mitch Horowitz, Joel Maser, David 


In March, the Tax 
Section was invited 
to participate in a 
review of rules 
which have been 
targeted for 
potential 
elimination by the 
Department of 
Revenue 


Burke, Steven Barber, and Richard 
Comiter. I also wish to thank my 
chair-elect, Linda Hanna, who will as- 
sume the position of chair of the section 
on July 1, as Joel Bronstein becomes 
chair-elect. Both Linda and Joel will 
provide able leadership to the Tax 
Section. 

Finally, I would be remiss if I did 
not thank Carol Vaught for all of her 
wonderful and timely assistance. It has 
been a busy year. I know that Linda 
Hanna will continue with and intensify 
the efforts of the Tax Section’s leader- 
ship to make the activities of the Tax 
Section relevant and useful to its mem- 
bership. 


ROBERT PANOFF 
Chair 


Workers’ 
Compensation 


Fortunately for the section, 1994-95 
was anticipated to be a quiet year in 
the legislature. After the drastic 


changes in the 1993 special session at 
the time of this report it looks like we 
will have at least another year to 
adjust to the changes in the Workers 
Compensation Act. 

Our section is currently experiencing 
the effects of one of the more signifi- 
cant changes in the new law. The 
entire method of reappointing the judi- 
ciary was changed. Historically, if a 
sitting judge was recommended for 
reappointment, the Governor was re- 
quired to make the appointment. Un- 
der the new law, the JNC is now 
required to send three names to the 
Governor for consideration. The reap- 
pointment of a judge of compensation 
claims is then at the discretion of the 
Governor. In the first round of appoint- 
ments, the Governor has shown his 
willingness to remove a judge. Under 
this procedure, he doesn’t even need a 
reason. 

During the last year, the section 
undertook a number of projects. We 
published our first section handbook. 
Now, in one place, you can find the 
current version of Ch. 440; a section 
membership roster, including those 
members who are board certified; a 
listing of the workers’ compensation 
administrative and judicial offices; and 
some helpful fact charts. Hopefully, the 
handbook will become an annual publi- 
cation. 

The section has continued sponsor- 
ship of a variety of first-rate educa- 
tional seminars. Each year Ray Malca 
manages to organize a hands-on trial 
advocacy seminar that gets rave re- 
views. This year the trial advocacy 
program was complimented with an 
appellate advocacy seminar organized 
by Nancy Cavey. Not to be outdone in 
the hands-on approach, Nancy arranged 
for judges from the First District Court 
of Appeal to hear and critique oral 
arguments of those participants wish- 
ing to brief and argue an assigned 
problem. 

Paula Kelly spearheaded the revived 
writing competition designed to spark 
interest in workers’ compensation in 
our law schools. Our winter ski semi- 
nar, held at snowy Lake Tahoe, was 
another success thanks to the efforts 
of Jerry Rosenthal and Hillarey Mc- 
Call. Jerry ran the program and Hil- 
larey ran the tables. 

Fred Deutschman managed to outdo 
his performance last year as our CLE 
chair in organizing our ever popular 
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Certification Review Seminar and the 
general educational seminar. Both were 
extremely well attended and very in- 
formative. 

Somehow Jim Smith keeps coming 
up with guest editors for our quarterly 
newsletter. With a gentle hand he 
manages to get an informative publica- 
tion to our members four times a year. 
We should also acknowledge the efforts 
of George Kagan as the “founder” of 
our News & 440 Report. It was his 
concept of a guest editor that allowed 
the editorial duties to be spread among 
many of our members at one time or 
another. 

I thank the members of the Execu- 
tive Council for making my term an 
easy one. The new members added last 
year have been a positive force on the 
council. 

Kim Barlow is our new Bar liaison, 
taking over for Yvonne Sherron who 
was promoted to other duties within 
the Bar. I would like to thank Yvonne 
for her invaluable help throughout the 
year to keep the section on an even 
keel through several administrations. 
Her guidance will be missed. 

It has been an interesting year with 
both sides of our practice trying to 
figure out how to make the new law 
work. Actually some have been trying 
to prove it doesn’t work. I believe the 
section has helped in the former effort 
with our educational programs and the 
quarterly newsletter. I believe Vince 
Lloyd, our incoming chair, will con- 
tinue to make the Workers’ Compensa- 
tion Section a section that truly serves 
its members. 


WENDELL J. KISER 
Chair 


Out-of-State 
Practitioners Division 


During fiscal year 1994-95, the Out-of- 
State Practitioners Division focused 
upon membership growth, CLE expan- 
sion, and networking among the out-of- 
state membership and with the in- 
state membership. Under the leader- 
ship of Darren Davy, membership chair 
from Bloomfield Hills, Michigan, the 
membership of the division doubled 
during the 1994-95 year. The creation 
of regional membership chairs across 
the country provides the structure for 
continued improvement of division or- 
ganization and communication. The 


: 
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division has set a goal of 2,000 mem- 
bers (more than 20 percent of all out-of- 
state members of the Bar) as a goal by 
the end of calendar year 1995. 

The creation of programs, meetings, 
and events both in-state and out-of- 
state concerning “business opportuni- 
ties” which exist through cooperative 
efforts of in-state and out-of-state law- 
yers has been a specific focus. Although 
the division has been in existence for 
only three years, the expansion of rela- 
tionships with local attorneys through- 
out Florida has been significant. Lead- 
ership in committees and Bar or- 
ganization was best demonstrated by 
Michael Stafford’s efforts as chair of 
the Long Range Planning Committee 
of The Florida Bar. 

The development of regional organi- 
zations and CLE programs has been 
another priority. The highly successful 
New York City seminar was again 
presented in December. It will be pre- 
sented in December 1995, in conjunc- 
tion with the Board of Governors meet- 
ing scheduled again for New York City. 
Local seminars and local organizations 
consisting of Florida Bar members (for 
example in Cincinnati, Ohio) have been 
encouraged and facilitated through ef- 
forts of the division. The current year 
brought a change in division adminis- 
trators. The encouragement, support, 
and hard work of Connie Stewart as 
the past division administrator will be 
long remembered as will the commit- 
ment of retiring Board of Governors 
member Fred Bosch of Philadelphia. 

The Executive Council continues to 
seek full benefits of division status 
including an additional seat on the 
Board of Governors, regular reports 
on the Board of Governors agenda, as 
well as the continued improvement of 
relations with in-state lawyers. 


Gary J. LEPPLA 
President 


Young 
Lawyers Division 


It is my privilege to report on behalf 
of the approximately 20,000 members 
of the Young Lawyers Division of The 
Florida Bar. I am pleased to report 
that the 1994-95 Bar year has been 
another busy and productive year for 
the division. 

The division has over 25 committees. 
‘Over the year, the YLD has also taken 


the highlights of this past year follow: 

At the heart of the division’s service 
to its membership has been the YLD’s 
continuing legal education seminars. 
The division is responsible for all “ba- 
sic level” education given by The Flor- 
ida Bar, and this year the YLD 
presented seven seminars—Basic Evi- 
dence, Basic Federal Practice, Basic 
Commercial Litigation, Basic Probate 
and Guardianship Law, Basic Personal 
Injury, Basic Family Law, and Basic 
Bankruptcy. These seminars are pre- 
sented live at one or more locations and 
by videotape at numerous others. I am 
pleased to report that the seminars 
have been extremely well-received and 
have assisted many lawyers, young 
and old, in increasing their proficiency 
within these areas. 

Year in and year out the YLD’s 
biggest project is its presentation of the 
Bridge-the-Gap seminar. This award- 
winning seminar is mandatory by or- 
der of the Florida Supreme Court for 
all new Bar admittees and is presented 
in the spring and fall in seven different 
cities. Each seminar lasts three days 
and covers a wide variety of topics. 


on numerous other projects. A few of 


Extensive written materials are pro- 
vided to all attendees. During the past 
year the YLD spent a great deal of 
time in revamping Bridge-the-Gap to 
assure that it continues to be a valu- 
able experience for all new practition- 
ers. Members of the YLD attended 
Maryland’s acclaimed ethics seminar 
required for all new members. New 
ideas were brought back and are being 
instituted. The YLD, with assistance 
from the Supreme Court, intends to 
increase the focus on ethics and profes- 
sionalism in the Bridge-the-Gap semi- 
nar. We have also, with the Trial 
Lawyers Section’s assistance, experi- 
mented at some locations with live 
demonstrations of hearings, trials, and 
depositions. We continued the use of 
and are considering expanding the num- 
ber of electives that are offered during 
the seminar so that it can be tailor- 
made as much as possible to satisfy the 
particular interests of each attendee. 

I am also pleased to report that this 
year the YLD has completed a project 
with the Young Physicians Section of 
the Florida Medical Association involv- 
ing the creation and publication of a 
handbook concerning HIV and AIDS. 


The Young Lawyers Division 
of The Florida Bar 
presents 


Handbook. 


a NaW PERSPEcTiVE 


Living with HIV & AIDS: An Intormative Guide 


This comprehensive handbook 


os To obtain a free copy, write to The Florida Bar Young 
Lawyers Division, 650 Apalachee Parkway, Tallahassee, FL 32399- 
2300 or call (800) 342-8060, ext. 5618 and ask for the AIDS 


produced in conjunction with 
the Young Physicians Section 
of the Florida Medical 
Association contains a general 
description of the medical 
concerns and legal issues 
facing people with HIV or 
AIDS. 
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This is believed to be the first hand- 
book in the country focused upon the 
legal and medical aspects of HIV and 
AIDS. Thirty-thousand copies of the 
handbook were published for distribu- 
tion throughout Florida and the United 
States. The funding for this project was 
provided by the YLD, the Florida Medi- 
cal Association, and the American Bar 
Association. In addition, the YLD and 
the Young Physicians Section have 
cosponsored presentations at local high 
schools around the state concerning 
the adverse legal and medical conse- 
quences of drug and alcohol abuse. 
The YLD this past year has contin- 
ued to expand and has received nation- 
wide recognition for its Children’s 
Witness Room project. This project in- 
volves the YLD assisting with funding 
and in the creation of state-of-the-art 
children’s witness rooms in each circuit 
of the state. These rooms provide a 
child witness with a safe and 
comfortable room either to give testi- 
mony or to await their turn as a 
witness. The project was adopted by 
the YLD of the American Bar Associa- 
tion as one of its major projects this 
past year, which has resulted in chil- 
dren’s witness rooms being created 


across the United States. This project 
also received a first prize as outstand- 
ing project by the National Conference 
of Bar Executives at the ABA conven- 
tion in August. As a result of that 
selection, the YLD received a $20,000 
grant of Lexis research time, which 
we will be donating to Florida Legal 
Aid organizations. 

The YLD is also spearheading im- 
plementation of the goal of the Access 
Committee of The Florida Bar to pro- 
vide summer intern jobs at Florida law 
firms to underprivileged high school 
students. This project is being imple- 
mented this summer at numerous cit- 
ies around Florida. The YLD also 
benefits many underprivileged Florida 
children and families through its Christ- 
mas in January project. That project 
consists of providing toys and clothing 
to over 1,000 children at 11 locations 
throughout the state. 

The YLD also actively promotes pro 
bono assistance to the public. For in- 
stance, it sponsors free seminars to the 
public around the state in which law- 
yers discuss various areas of the law. 
We are also assisting in projects around 
the state to provide pro bono assistance 
to families with seriously ill children 


Bar News in June. 


Barbara Sanders Memorial 
Awards for Legal Writing 


The Florida Bar Journal gives cash awards annually 
from an endowment set up in memory of Barbara 
Sanders by attorney Barrett Sanders, former chair of 
The Florida Bar Journal and News Editorial Board. 


A first place award is presented each June, and 
second and third place awards are given at the 
discretion of the judges. Judges select winners from 
those articles published in the Journal between May 
and April of each 12-month period. 


The Florida Bar Journal Editorial Board screens the 
articles and selects finalists for submission to a panel 
of judges. Winners will be announced in The Florida 


Judges select winners according to writing quality, 
substantive quality, style, and degree of difficulty. 
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and to people who may be slightly 
above the guidelines for legal assis- 
tance but who are nonetheless unable 
to afford legal representation. 

These are only a few of the YLD’s 
many projects. In the past year, the 
YLD has also sponsored the Robert 
Orseck State Moot Court Competition 
at The Florida Bar convention, pro- 
vided needed scholarships to students 
at Florida law schools; funded and 
produced a “Welcome to the Bar” video; 
and sponsored articles in The Florida 
Bar Journal. 

The YLD also continues to provide 
service to young lawyers around the 
state by sponsoring the SCOPE men- 
toring program in which more experi- 
enced lawyers provide guidance and 
advice to younger lawyers. The use of 
this toll-free hot line (1-800-342-8060, 
ext. 5807) has increased substantially 
in the past year, which has created the 
need for additional volunteers. The 
division has also continued its annual 
outreach conference at which the nu- 
merous young lawyer affiliates of the 
local bar associations around the state 
meet to exchange ideas and projects. 
The YLD is also proud to cosponsor, 
with the Trial Lawyers Section, bring- 
ing two English barristers to this year’s 
annual convention to conduct a semi- 
nar on trial techniques. It will also 
sponsor there a luncheon to honor 
50-year members, a dance, and cospon- 
sor a dessert reception. 

It has been a privilege and honor to 
serve as president of the Young Law- 
yers Division. I would like to sincerely 
thank all of the members of the Young 
Lawyers Division Board of Governors 
for making this such a successful year. 
Although their work is anonymous to 
most of the Bar, the services they 
provide are invaluable and continue 
the tradition of The Florida Bar as the 
finest in the nation. Special thanks are 
in order to Terrie McCullough, division 
administrator, Tim Haines, division 
secretary, and Chris Lombardo, divi- 
sion parliamentarian. As I step down 
as YLD president, I leave the division 
in the very capable hands of my succes- 
sor, Scott Jay Feder of Miami, and his 
president-elect, Matthew J. Comisky, 
from Philadelphia, the first out-of- 
state member ever to hold that posi- 
tion. 


LAWRENCE J. HAMILTON II 
President 


Re 
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September Will Too Late! 


Changes of address and telephone number should be mailed to the Mem- 
bership Records Department of the Bar no later than July 1 to be included in 
the 1995 September directory issue of The Florida Bar Journal. Changes must 
be supplied in writing to The Florida Bar, Membership Records Department, 
650 Apalachee Parkway, Tallahassee, Florida 32399-2300. 


The information maintained on individual members is public information. The 
files are open to public inspection upon request. The computer system which 
retains all information is capable of listing only one address and one telephone 
number. The business address and business telephone number are preferred to 
a home address or telephone. However, if a member is not employed, is retired, 
or for some reason does not have a business address, then a physical location 
must be listed. If a post office box is given, a physical location is also required. 


Please list any changes or correction in your address or telephone number on 
the following form. 


Attorney Number 
Name 
Physical Address/Street 


P.O. Box (if any) 
City/State/Zip 
Business Phone (Area Code) Number 
Signed 


Mail to The Florida Bar, Membership Records Department, 650 Apalachee 
Parkway, Tallahassee, Florida 32399-2300, by July 1 for changes to be 
included in 1995 Directory. 


THE FLORIDA BAR JOURNAL/JUNE 1995 49 


f 


4 


te 


ANNUAL REPORT 
COMMITTEES OF THE FLORIDA BAR 


Advertising 


During the past year, the Standing 
Committee on Advertising’s goals were 
focused on continuing to serve Bar 
members and the public. Our goals 
included updating the Handbook on 
Lawyer Advertising and Solicitation to 
make it more user-friendly; targeting 
and addressing areas not currently 
covered by the attorney advertising 
rules; increasing the rate of compliance 
with the rules; and identifying areas 
in the current rules which the commit- 


tee feels should be modified. 

Other committee actions during the 
past year included regularly publish- 
ing summaries of decisions in the Bar 
News; developing a short Ad Evalu- 
ation Checklist for Bar members to use 
in determining when an ad must be 
filed for review; working with LOMAS 
on a new attorney marketing and busi- 
ness generation manual; and meeting 
monthly to evaluate ads filed for com- 
mittee review, appeals of staff and 
committee opinions, and proposed re- 
ferrals of certain rule violation matters 
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to lawyer regulation for appropriate 
action. 

Committee decision summaries and 
the Ad Evaluation Checklist are part 
of a revised edition of the Handbook 
on Lawyer Advertising and Solicita- 
tion, published in November 1994. This 
handbook contains the rules, tips on 
how and when to submit an ad for 
review, reports on selected committee 
interpretations of the rules, and sam- 
ple ads providing guidance on the “do’s 
and don’ts” of issues involved in attor- 
ney advertising and promotions. The 


handbook is available free to any Bar 
member. More than 700 handbooks 
were distributed since publication. 

A key committee task is to render 
advisory opinions on ads filed for re- 
view. During the past year, the 
committee and staff rendered about 
5,000 written and oral advisory opin- 
ions. An additional 2,000 filings were 
received and evaluated by the commit- 
tee and staff, but did not require the 
issuance of opinions. Reviewing the 
ads filed was no small task, particu- 
larly given that our committee is 
comprised of only seven very dedicated 
individuals. We could not have handled 
these matters without the efforts of 
Bar ethics counsel, Timothy Chinaris, 
and his staff. 

The committee takes very seriously 
its charges to address advertising is- 
sues affecting attorneys and to monitor 
their advertising and promotional ef- 
forts. This year the committee spon- 
sored several rule amendments to aid 
advertising attorneys. For example, if 
the Supreme Court approves, attor- 
neys sending an identical direct mail 
solicitation to more than one prospec- 
tive client will no longer have to provide 
the Bar with a list of the recipients’ 
names and addresses; only the original 
solicitation letter must be filed. 

A second rule change supported by 
our committee will assist law firms and 
attorneys by defining more clearly what 
is considered a “public service announce- 
ment.” This is important because public 
service announcements need not be 
filed for review. 

An internal policy change supported 
by our committee should make it easier 
for attorney advertising in that, in the 
coming year, filing of ads and payment 
of fees (via credit card) should be made 
possible by fax and possibly computer 
modem communication. The committee 
is also exploring “fax on demand” tech- 
nology in order to provide expedited 
responses to inquiries via a telephone 
menu system using recorded informa- 
tion. 

The committee is examining ways 
to ensure that out-of-state attorneys 
who advertise in Florida are required 
to adhere to the same rules as Florida 
Bar members, thus leveling the com- 
petitive playing field. The committee 
feels strongly that the rules should 
govern all attorneys and firms who 
advertise in our state. 

Another important item under study 


is a proposal to apply different rules 
or standards to attorney advertising 
according to the nature of the adver- 
tiser’s approaches. Contacts aimed at 
commercial or “sophisticated” clients 
would be subject to specially crafted, 
less stringent regulations because such 
contacts may not warrant the consumer- 
protection-oriented scrutiny applied to 
other types of ads. This issue may rise 
to an even greater level of importance 
given the upcoming U.S. Supreme 
Court decision in The Florida Bar v. 
McHenry. 

The Florida Bar’s positions on attor- 
ney advertising have remained 
prominent at the national level, with 
many other bars regularly consulting 
with our committee and staff to gain 
the benefit of our experience. Standing 
committee members and staff testified 
before the ABA Commission on Adver- 
tising at a public hearing in Naples 
last summer. A member of our commit- 
tee, Clara Boza, was appointed to that 
ABA commission this year. 

Moreover, in recent months all ad- 
vertising-related activities of the 
committee and the Bar’s Board of Gov- 
ernors have been conducted in anti- 
cipation of the U.S Supreme Court’s 
upcoming ruling in The Florida Bar v. 
McHenry. The narrow issue in Mc- 
Henry is the validity of a 30-day wait- 
ing period on targeted direct mail 
solicitations involving personal injury 
and wrongful death matters. The 
broader issue is the Bar’s request in 
McHenry that the U.S. Supreme Court 
return to the states greater discretion 
in regulating attorney advertising. 

The committee looks forward to the 
McHenry decision because, under ex- 
isting case law, the standards governing 
adoption and application of advertising 
rules are nebulous at best. A clear 
pronouncement from the Supreme 
Court will benefit everyone involved 
in attorney advertising. 

We take pride in the fact that our 
committee members represent a broad 
cross-section of our practicing Bar and 
the public. The committee’s three nonat- 
torney members are: Richard Ap- 
pleyard, CEO of a Pensacola advertising 
agency; Clara Boza, marketing director 
of Steel, Hector & Davis and a member 
of the ABA Commission on Advertis- 
ing; and Orlando realtor Carl Patterson, 
who has been involved in professional 
activities in both the real estate and 
legal fields, and served as the immedi- 
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ate past-chair. 

The four attorneys on our committee 
are Larry Beltz, a St. Petersburg trial 
attorney who advertises in various me- 
dia; John Brewerton, who handles 
corporate and transactional matters 
for the Orlando office of the national 
law firm of Baker & Hostetler; Robert 
Peltz, a maritime attorney who is a 
partner in a small Miami firm; and 
Bradford Swing, a securities litigator 
in Miami. 

These committee members have de- 
voted tremendous time and effort. The 
committee met monthly for approxi- 
mately three hours, with many of the 
meetings being held in-person around 
the state. Our agenda often required 
review of hundreds of pages of ads and 
materials, and usually involved ex- 
tremely complicated and controversial 
issues. 

The committee thanks Bar President 
Bill Blews for his ongoing support on 
what we feel are extremely important 
issues facing the legal profession to- 
day. The committee also expresses its 
appreciation for the keen interest 
shown by Bar President-elect John 
DeVault and President-elect Designate 
John Frost, and we look forward to 
working more closely with them in the 
future. 


JOHN L. BREWERTON III 
Chair 


Annual Meeting 


In July 1994, the Annual Meeting 
Committee began making plans for the 
1995 meeting at Marriott’s Orlando 
World Center. 

The format for seminars, committee 
and section meetings, and special 
events remains basically the same as 
prior years. The convention will begin 
on Wednesday with the Young Law- 
yers Division Moot Court Competition, 
a seminar on Florida’s anti-disparage- 
ment ethics rule and the expanded 
judicial conduct rule prohibiting bias, 
and several committee meetings. Thurs- 
day features a plethora of seminars 
and meetings, as well as the annual 
YLD dance, which will feature the 
Impressions. The Thursday judicial 
luncheon honoring Florida’s judges will 
feature an address by Chief Justice 
Grimes, followed by entertainment by 
the Capitol Steps, a Washington group 
that lampoons government. Friday 


again offers a number of seminars, as 
well as the general assembly, where 
the new Bar officers will be sworn in 
by Chief Justice Stephen Grimes. 

For the family, an evening at the 
Arabian Nights dinner theater and 
Universal Studios Saturday are avail- 
able. President Blews and the 
committee hope that families will take 
this opportunity, at greatly reduced 
prices, to enjoy these attractions to- 
gether. 

Saturday offers the annual golf tour- 
nament and tennis tournament. The 


President Blews and 
the Annual Meeting 
Committee hope 
that families will 
take this 
opportunity at 
greatly reduced 
prices to enjoy the 
attractions together 


meeting will end with a Mardi Gras 
extravaganza on Saturday evening, fea- 
turing Dr. John. 


Grecory P. HANSEL 
Chair 


Appellate 
Certification 


Last year—the first year of appellate 
certification—56 persons emerged un- 
scathed from what many described as 
a rigorous examination and were certi- 
fied as appellate practitioners. This 
year 37 attorneys—undaunted by these 
descriptions of rigor and bolstered by 
a certification refresher course given 
by the also-fledgling Appellate Practice 
Section of The Florida Bar—took the 
examination in March. We expect a 
good number of them will emerge as 
unscathed as their predecessors. 

Our committee’s second year was a 
good one. We were fortunate that Presi- 
dent Bill Blews saw fit to reappoint all 
the first-year committee members. This 


enabled us to continue where we had 
left off: Improving our ability to obtain 
a broader range of judicial input on 
each applicant; considering the appro- 
priate percentage of substantial 
involvement that should be required 
of a person being held out as certified; 
and developing a better examination. 
Our committee was completely de- 
voted to the task. Happily, The Florida 
Bar assigned to help us (both years so 
far and hopefully in perpetuity) Kris- 
ten Darby, who continues to amaze all 
of us with her diligence, preparedness, 
knowledge, patience and, most of all, 
her ability to reduce our babel to the 
essence of what we said and agreed on. 


DANIEL S. PEARSON 
Chair 


Appellate Rules 


The Appellate Rules Committee has 
been busy in the most sweeping re- 
structuring of the rules in the more 
than 17 years since the effective date 
of the renumbering of all rules of 
practice and procedure on March 1, 
1978. The purpose of the project is to 
bring consistency to the procedures for 
handling appeals in various areas of 
substantive law, where consistency is 
possible, and to permit greater aware- 
ness of differences in procedures from 
one substantive area to another, where 
differences are necessary. 

As had been noted by the committee 
in 1992, “[o]ther sets of Florida rules 
contain provisions applicable to appel- 
late proceedings and, in certain 
instances, those rules conflict with the 
procedures set forth for other appeals 
under these rules.” Fla. R. App. P. 
9.010 (1992 Committee Note). Those 
differences sometimes result in devas- 
tating consequences, such as the 
dismissal of an appeal because the 
rules concerning tolling of post-trial 
motions differed from one substantive 
law practice area to another. See, e.g., 
In the Interest of E.P. v. Department of 
Health and Rehabilitative Services, 544 
So. 2d 1000 (Fla. 1989). 

In recognition of the possible need 
for differing rules governing appeals 
in a given practice area from the rules 
affecting other practice areas, but to 
reduce the likelihood that such differ- 
ing rules appearing outside the Rules 
of Appellate Procedure would operate 
as traps for the unwary, the committee 
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voted to address the problem in two 
complementary ways. First, we resolved 
to “call upon The Florida Bar to require 
that all Florida Rules of court pres- 
ently affecting appellate procedure be 
included within the Florida Rules of 
Appellate Procedure, and. . . that any 
proposed new or amended rules di- 
rectly affecting appellate procedure be 
presented to the Florida Supreme Court 
for consideration as Florida Rules of 
Appellate Procedure.” Fla. R. App. P. 
Comm. Res. I (Sept. 9, 1994). Second, 
we acted to restructure the committee 
internally to ensure the expertise in 
the various subject matter areas which 
would be affected by the first resolu- 
tion. 

Seven practice area subcommittees 
were created to implement the process 
of bringing all rules affecting appellate 
procedure into the Rules of Appellate 
Procedure. To ensure a sufficient level 
of expertise in each of the subcommit- 
tees, and to open the channels of 
communication with those other Bar 
committees which would be affected, 
we invited participation on each of the 
practice area subcommittees from spe- 
cialists outside the roster of the 
Appellate Rules Committee. 

Over several months, many leaders 
of the affected sections and committees 
were contacted and volunteers sought 
from inside and outside the Appellate 
Rules Committee to staff the seven 
“blue-ribbon subcommittees.” Approxi- 
mately 75 lawyers and judges have 
been appointed to serve on those seven 
practice area subcommittees. The prac- 
tice areas and the chairs are as follows: 
administrative, Kathryn Pecko; civil 
Joel Eaton; criminal, Mark Leban; fam- 
ily, Deborah Marks; juvenile, Mary 
Wills; probate, Robert Donald; work- 
ers’ compensation, Judge Marguerite 
Davis. 

A separate Consolidation Committee 
chaired by incoming Appellate Rules 
Committee Chair Judge Marguerite 
Davis has been active in formulating 
a restructured framework of general 
appellate rules applicable to all cases, 
divided into sections by the level of the 
court to which the case is taken, and 
in proposing areas in which the atten- 
tion of each practice area subcommittee 
should be directed. At press time, the 
seven practice area subcommittees were 
meeting to study the existence of rules 
from other Bar committees now in 
conflict with general appellate prac- 
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tice, to reevaluate the need for such 
differing rules, and—to the extent they 
are deemed necessary by the experts 
in those areas—to propose their inclu- 
sion in the Rules of Appellate 
Procedure. 

The Appellate Rules Committee re- 
quests all readers’ support for this 
restructuring effort and we continue 
to invite participation from those inter- 
ested in each of the involved substan- 
tive practice areas. We are committed 
to integrating all rules affecting appel- 
late practice into one body, to 
eliminating unnecessary differences in 
appeals, one kind of case from another, 
and to preserving those differences 
which are needed in a format which 
permits the rules to be more easily 
understood and applied. 


Roy D. Wasson 
Chair 


Board of Legal 
Specialization 
and Education 

The Board of Legal Specialization 


and Education has experienced an- 
other successful year. The goal of 
certification was articulated by the 
Supreme Court of Florida in 1981: “We 
firmly believe that The Florida Bar and 
this Court must responsibly move for- 
ward to assist the public in determining 
those individuals who are qualified 
specialists.” We continue to work to 
make this goal a reality. 

During the past year, two new areas 
of certification were approved by the 
Supreme Court: health law, and immi- 
gration and nationality law. With the 
addition of these areas, The Florida 
Bar continues to demonstrate its na- 
tional leadership in advancing the 
progress of legal specialization for the 
benefit of the public. We are the first 
state bar to offer certification in the 
area of health law. 

The opportunities for certification 
have also expanded by the develop- 
ment of standards for four more areas: 
business litigation; aviation law; admi- 
ralty and maritime; and city, county, 
and local government. Each of these 
areas has been submitted to the Su- 
preme Court for approval and it is 


expected applications will be available 
in the fall with testing to follow in the 
spring of 1996. 

Two projects have continued to oc- 
cupy the attention of the BLSE during 
fiscal year 1994-95: our ongoing efforts 
to inform the public about board certifi- 
cation, and the process of refining our 
examinations and other administra- 
tive procedures. 

It is estimated that 5.5 million peo- 
ple have now been reached through the 
activities of our awareness campaign. 
The BLSE has worked with our con- 
tracted professionals in producing news 
releases, updating our media kit, and 
the scheduling of appearances and in- 
terviews for our volunteer spokesper- 
sons at the law schools, on radio and 
television. Public awareness is an on- 
going responsibility, and as the BLSE 
continues its efforts, we welcome in- 
volvement and input from within the 
Bar and from the public at large. 

Our revised informational pamphlet, 
How The Florida Bar Certifies a Law- 
yer as a Specialist, is in its third 
printing and is now being distributed 
in both Spanish and English. Many 
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board-certified attorneys are using this 
brochure to inform their clients about 
the significance of certification. The 
one-on-one discussion this generates 
is an important component of public 
education. 

The certification committees continue 
to refine their knowledge and skills in 
the examination process for certifica- 
tion. Each committee has worked 
extensively with our contracted instruc- 
tional resources consultant to establish 


Many board- 
certified attorneys 
are using “How The 
Florida Bar 
Certifies a Lawyer 
as a Specialist” to 
inform clients about 
the significance of 
certification 


and document examination format, con- 
tent, and grading standards to ensure 
fairness, accuracy, and systematic im- 
plementation. 

The BLSE and the certification com- 
mittees are comprised of highly talented 
and dedicated members. Were it not for 
the extraordinary contribution of these 
individuals, our national leadership in 
specialization and the certification of 
lawyers would not have been possible. 


GLENN M. WoopwortH 
Chair 


Civil Procedure Rules 


In this third year of the four-year 
cycle, the committee actively pursued 
all pending matters introduced in the 
first half of the cycle. In accordance 
with its mandate to resolve concerns 
relating to various rules of civil proce- 
dure brought to the committee’s 
attention through the preparation of 


proposed rule amendments for submis- 
sion to the Florida Supreme Court, the 
committee sought to reach a consensus 
on its recommendations for amend- 
ments to several rules. In some cases, 
the committee has declined to recom- 
mend changes to rules which the 
committee believed to be appropriate 
in their current form or otherwise not 
within the jurisdiction of this commit- 
tee. 

A brief synopsis of the committee’s 
activity during the 1994-95 term fol- 
lows: 

Rule 1.442-Offers and Demands for 
Judgment. The committee has final- 
ized its recommendations for a revised 
Rule 1.442 (Offers and Demands for 
Judgment) to endorse and encourage 
uniformity with respect to the manner 
in which offers are to be accepted 
and/or rejected. By revising this rule, 
the committee intends to avoid any 
potential difficulty resulting from fu- 
ture legislation which may affect 
matters on a case-by-case basis. The 
committee grappled with issues of tim- 
ing, sanctions, and other procedural 
pitfalls created by the existing statu- 
tory provisions. 

Rule 1.351-Production of Documents 
and Things Without Depositions and 
Rule 1.410-Subpoena for Testimony Be- 
fore the Court and Related Forms 1.910- 
Subpoena for Trial, 1.911—Subpoena 
Duces Tecum for Trial, 1.912—Subpoena 
for Deposition, 1.913—Subpoena Duces 
Tecum for Deposition, 1.921-—Notice of 
Production From Non-Party, and 1.922- 
Subpoena Duces Tecum Without Depo- 
sition. Rules 1.351 and 1.410 and the 
corresponding forms have been ap- 
proved by the committee in final form 
for inclusion in the four-year cycle 
report. Specifically, Rule 1.351 was 
amended to a) avoid premature produc- 
tion of documents by nonparties, b) 
specify the clerk’s role in the process. 
and c) clarify that any objection to the 
use of this rule does not contemplate a 
hearing before the court but expressly 
directs the party to Rule 1.310 to 
obtain the desired production. The modi- 
fied Rule 1.351 is not intended to 
preclude all communication between 
parties and nonparties, but rather to 
prohibit a party from prematurely send- 
ing to a nonparty a copy of the required 
notice or the proposed subpoena. Addi- 
tionally, Rule 1.351 was revised, 
together with Rule 1.410, to allow 
attorneys (as referred to in Rules of 
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Judicial Administration 2.060) as offi- 
cers of the court and the clerk to issue 
subpoenas in the name of the court. 
Rule 1.351 (as revised) is not intended 
to change any other requirement or 
precedent for issuance or use of subpoe- 
nas. For example, the requirement that 
a notice of taking deposition must be 
filed and served before a subpoena for 
deposition may be issued remains in 
tact. In accordance with the revisions 
to Rules 1.351 and 1.410, the corre- 
sponding Forms 1.922(a) and (b) have 
been amended as appropriate and are 
to be used for production of documents 
under Rule 1.351. Form 1.922(a) is to 
be used when a person having records 
may furnish copies of the requested 
records to the subpoenaing attorney 
instead of appearing at the time and 
place specified in the subpoena. Form 
1.922(b) is to be used when the records 
requested must be produced with an 
appearance at that time and place 
specified in the subpoena. 

Form 1.916—Replevin Order to Show 
Cause. The committee will recommend 
amendment of Form 1.916 to provide 
that service of the order to show cause 
is to be effected at least five days prior 
to the date the hearing to show cause 
is scheduled rather than by a specified 
date. 

Rule 1.730-Completion of Mediation 
and Rule 1.740-Family Mediation. The 
previous year’s work of the committee 
on Rules 1.730 and 1.740 was brought 
to a final vote and a committee- 
approved proposal for the modified rules 
will be submitted as a part of the 
four-year cycle report. The express pur- 
pose of modification of Rule 1.730(b) is 
to a) provide for partial settlements, 
b) clarify the procedure for concluding 
mediation by report or stipulation of 
dismissal, and c) specify the procedure 
for reporting mediated agreements to 
the court. The reporting requirements 
specified in the revised Rule 1.730(b) 
are intended to ensure the confiden- 
tiality afforded by F.S. §44.102(3), as 
well as to prevent premature notifica- 
tion to the court. The committee has 
modified particular sections of Rule 
1.740 as follows: Subparagraph (e)— 
Completion of Mediation is amended 
to allow the court to shorten as well 
as extend the time for completing me- 
diation; subparagraph (f)(1)—Report on 
Agreement is modified to clarify the 
procedure for providing a copy of the 
agreement to counsel and for objections 
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by counsel; and subparagraph (g) is 
changed to provide for the automatic 
repeal of this rule upon the adoption 
by the Florida Supreme Court of the 
Rules of Procedure relating to family 
law. 

Form 1.923—Eviction Summons/ 
Residential. The committee will sub- 
mit as part of its four-year cycle report 
a substantially modified version of 
Form 1.923 to comply with the require- 
ments of F.S. §83.60, as amended in 
1993. 

Spanish and French Translation. The 
committee is in the process of imple- 
menting the translation of all forms 
into Spanish and French (Creole). 

Rule 1.070-Service by Mail. In con- 
nection with the issue of service of 
process effected by mail, a subcommit- 
tee has been appointed to review and 
evaluate the viability of this procedure 
in light of the experience of the federal 
courts. 

Rule 1.310(c)—Examination and Cross- 
Examination; Record of Examination; 
Oath; Objections. The committee has 
approved in final form a proposed modi- 
fication of Rule 1.310(c) relating to 
deposition conduct, including the pres- 
ervation of objections and the limitation 
on conferences between witnesses and 
attorneys. The purpose of Rule 1.310(c) 
(as modified) is to limit instructions to 
deponents. Specifically, a provision has 
been added to Rule 1.310(c) which 
provides that a) any objection to evi- 
dence during a deposition shall be 
stated concisely and in a nonargumen- 
tative and nonsuggestive manner, and 
b) a party may instruct a deponent not 
to answer when necessary to i) pre- 
serve a privilege, ii) enforce a limitation 
on evidence directed by the court, or 
ili) present a motion to terminate or 
limit examination under subparagraph 
(d). 

Rule 1.110-General Rules of Plead- 
ing. The committee will recommend a 
minor modification to Rule 1.110(b) to 
replace the words “pray for” with the 
word “demand.” 

Rule 1.997-Instructions For Attor- 
neys Completing Civil Cover Sheet. The 
instructions set forth in Rule 1.997 
have been modified to clarify the proce- 
dure. 

Form 1.907-Garnishment. The com- 
mittee has prepared a _ proposed 
committee note, without changes to the 
text of Forms 1.907(a) and (b), for 
inclusion in its four-year cycle report. 


Specifically, the committee hopes to 
clarify that both Forms 1.907(a) and 
(b) are for use after judgment has been 
entered. In the event that a plaintiff 
seeks a writ of garnishment before 
judgment is entered against a defen- 
dant, notice must be given by the 
plaintiff to the defendant of the defen- 
dant’s right to an immediate hearing 
under F.S. §§73.031 and 77.07, and 
such notice will be given by inclusion 
in the writ served upon the defendant. 

A number of the matters were pre- 
sented to the committee for review 
which were determined to be inappro- 
priate for the committee’s consideration 
or deemed by the committee to involve 
rules which are satisfactory as cur- 
rently written. 

The committee considered the appro- 
priateness of the committee’s filing 
amicus curiae briefs. The committee 
decided to participate in an amicus 
curiae brief only upon the invitation 
of the Supreme Court. 

With respect to Form 1.996-Final 
Judgment of Foreclosure, the commit- 
tee considered whether to modify the 
foreclosure judgment forms to address 
issues relating to the computation of 
post-judgment interest. The committee 
elected to refrain from taking any fur- 
ther action in this matter unless and 
until a ruling is rendered by the Su- 
preme Court which will resolve the 
disagreement among the district courts 


of appeal. (The Fifth District believes 
that post-judgment interest should be 
allowed on prejudgment interest, while 
the other district courts hold the oppo- 
site view.) 

Pursuant to numerous letters and 
telephone calls, the committee consid- 
ered a controversial issue involving 
exclusive contracts with court report- 
ers. The Florida Court Reporters’ 
Association and other interested par- 
ties were permitted to participate in 
the committee’s consideration. After 
extensive discussion, the committee de- 
clined to adopt rules governing court 
reporters. 

The cost of deposition transcripts 
was considered by the committee and 
a comprehensive survey of practices in 
other jurisdictions nationwide was con- 
ducted by the subcommittee appointed 
to review this matter. The subcommit- 
tee presented proposals to the com- 
mittee setting forth forms of notices to 
be filed before and after recorded pro- 
ceedings. In conclusion, the committee 
determined that this matter should be 
tabled pending an amendment to Rule 
2.070, which is being proposed by the 
Judicial Administration Rules Com- 
mittee, which would require the a) 
filing of notices that proceedings would 
be reported, b) identification of the 
person or office reporting the proceed- 
ing, c) giving of notice that a transcript 
has been prepared, and d) copying of 


“| now show you a picture of what my client would have looked like if he had agreed to 
my strongly recommended pre-trial makeover.” 
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transcripts for other parties requesting 
the same transcript within a reason- 
able time. 

A proposed revision to Rule 1.420(e)- 
Failure to Prosecute would have re- 
stricted the time period within which 
a case must be activated in the court 
record in order to avoid dismissal for 
failure to prosecute. After considera- 
tion, the issue was tabled for future 
consideration. 

The committee considered Rule 1.441- 
Exclusion of Witnesses to evaluate con- 
flicts involved in invoking the rule. The 


The committee will 
strive to 
memorialize its 
position on all 
proposals for rule 
amendments which 
will comprise the 
committee’s four- 
year cycle report at 
the June meeting 


consensus of the committee was that 
the evidence code already speaks clearly 
and directly to these matters and that 
any revision to Rule 1.441 would sim- 
ply create conflicts between that rule 
and the evidence code. The committee 
also declined to entertain a proposed 
revision to Rule 1.310(b)(8), which 
would have permitted any party to 
attend the taking of any deposition 
without notice and any nonparty to 
attend any deposition by giving a no- 
tice of attendance five days before the 
deposition date. 

In connection with the operation and 
composition of the Civil Procedure 
Rules Committee, the committee con- 
sidered several matters of administra- 
tive import. 

Internal Rules of Operation for the 
Civil Procedure Rules Committee. The 
internal rules have been amended to 
streamline the committee’s approval 
process and to eliminate restrictions 
upon the committee’s discussion of a 
“concept” after the proposal receives 
initial approval. 


Committee Size and Structure. In 
response to the question of committee 
size and structure posed by President- 
elect John DeVault, the committee ap- 
pointed a subcommittee composed of 
former chairs of the committee to re- 
view this matter. The subcommittee 
concluded that the committee was of 
correct size and structure and that the 
three-year terms of the members should 
be honored. 

At the June 1995 meeting, the com- 
mittee will strive to memorialize its 
position on all proposals for rule amend- 
ments which will comprise the 
committee’s four-year cycle report to 
be submitted to The Florida Bar Board 
of Governors in the spring of 1996 and 
presented to the Supreme Court of 
Florida in July 1996. 

In closing, I must thank Madelon 
Horwich of The Florida Bar for her 
able assistance in keeping the commit- 
tee on track. I also must express my 
appreciation to Brian Spector, my pre- 
decessor as chair, for his advice and 
counsel and to my vice chair, W.C. 
Gentry, for his support and to Phillip 
Jones for memorializing the commit- 
tee’s work through accurate minutes 
despite many instances of heated and 
prolonged debate. I consider myself 
privileged and honored to have served 
with the outstanding jurists and dedi- 
cated lawyers whose caring diligence 
made this year an experience to treas- 
ure for many years. 


STANFORD R. SOLOMON 
Chair 


Civil Trial 
Certification 

The scope and function of the Civil 
Trial Certification Committee is to ad- 
minister the civil trial certification 
program under the guidance of the 
Board of Legal Specialization and Edu- 
cation. Members’ responsibilities 
include not only the reviewing of both 
initial and recertification applications 
but preparing, administering, and grad- 
ing the board certification examination 
each March. 

This year, members reviewed 103 
initial applications. The standards re- 
quire an attorney to have been engaged 
in the practice of law for a period of 
five years of which at least 30 percent 
has been spent in civil trial law; tried 
a minimum of 15 contested civil cases 
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throughout his or her practice, includ- 
ing five of which were tried during the 
three years immediately preceding ap- 
plication; completed a minimum of 50 
civil trial certification continuing legal 
education credit hours during the three 
years immediately preceding applica- 
tion; and submit references to attest 
to his or her substantial involvement 
in the area of civil trial law. Once the 
application has been reviewed and ap- 
proved by committee members, appli- 
cants are then required to pass a 
six-hour examination. 

Currently, more than 1,000 attor- 
neys have achieved board certification 
in the civil trial area. The committee’s 
primary goals will continue to be to 
strive to maintain the integrity and 
high standards of legal specialization, 
by educating the public and promoting 
interest within the legal profession. 


C. STEVEN YERRID 
Chair 


Clients’ Security 
Fund Committee 


Fiscal year 1994/1995 has been an- 
other very active year for the Clients’ 
Security Fund Committee and the 
Board of Governors. The Clients’ Secu- 
rity Fund received 166 new claims 
during this period until March 17, 
1995, and the Board of Governors re- 
viewed 227 claims. Quite obviously 
this number includes claims for previ- 
ous years. Approved for payment at 
this time have been claims of a value 
of $789,084.41. Our fiscal year does not 
end until June, so we anticipate at the 
writing of this report that there will 
be additional sums approved for pay- 
ment during this fiscal year. The 
committee has approved in addition to 
the above-mentioned figure, claims to- 
taling $291,112.69. It is likely that 
many if not all of these claims will be 
considered by the board before the end 
of this fiscal year. If that should hap- 
pen, then the Client’s Security Fund 
will owe in claims $280,397.10 over its 
budget of $799,800. It is apparent, 
therefore, that it is likely that the 
Clients’ Security Fund will for a third 
year in a row have insufficient funds 
to pay all of the claims approved in full. 

All claims which do not exceed 
$10,000 are paid in full. A claim which 
is approved in an amount between 
$10,000 and $50,000 has a payment of 
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$10,000, with the remainder held into 
a contingency pool until the end of the 
fiscal year. After the close of the fiscal 
year, the amount of money that is 
unpaid on the claims which exceed 
$10,000 is then paid on a pro-rata basis 
if there are insufficient funds to pay 
the claims in full. It appears that the 
claimants who have awards in this 
$10,000 to $50,000 range will for the 
third time receive less than their full 
awards. 

This is an unfortunate situation, and 
the members of this committee wish 
that something can be done to pay 
these claims in full. The committee 
petitioned the Board of Governors to 
approve a grant of additional funds to 
the committee for the purpose of pay- 
ing past unpaid claims and for the 
payment of the anticipated shortfall 
this year. Unfortunately, the Board of 
Governors denied this petition. It is 
hoped that a solution to this problem 
will be found in the near future. 

The committee exerted a consider- 
able effort in an attempt to have the 
Bar recommend to the legislature pas- 
sage of a law which would require 
notification by an insurance company 
to the payee of any settlement made 
with that payee. This is a system that 
is in effect in several other states, and 
the reported results have been excel- 
lent with regard to the cutting down 
of losses by clients from dishonest 
lawyers who have forged their names 
to settlement drafts. Unfortunately, 
the committee was not able to generate 
enough support in the Bar for this 
recommendation. Our attempt in this 
effort to reduce losses has been suc- 
cessful up to this point. 


CHESTER L. SKIPPER 
Chair 


Code and Rules 
of Evidence 


The Code and Rules of Evidence 
Committee has had a relatively busy 
year. Perhaps the two major highlights 
have been a rare committee request for 
a change in the code and the presenta- 
tion of our most successful seminar. 

The committee has established four 
standing subcommittees: the Evidence 
Seminar Subcommittee, chaired by 
Pedro Martinez-Fraga; the index sub- 
committee, chaired by Judge Barry 


Goldstein (this subcommittee works 
with the Statutory Revision Commis- 
sion that puts out the official Florida 
Statutes every two years to add words 
to the index); the Technology Subcom- 
mittee, chaired by Jeff Crockett (this 
subcommittee was established in re- 
sponse to Professor William R. Eleazer’s 
Subcommittee’s review of the Bar’s 
Long Range Planning Committee’s re- 
port and will keep abreast of the move 
toward electronic and computer-based 
pleadings and filings; and the Hand- 
book Subcommittee, chaired by Virginia 
Tanner-Otts (the Handbook ensures 
that new committee members will have 
access to the standard procedures util- 
ized in conducting our affairs). 

We have also established four liaison 
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positions to keep better informed of 
evidence-related work in other commit- 
tees and sections. These liaison 
positions and those currently assigned 
to them are Civil Procedures Rules, 
Keith Park; Family Rules, Vince How- 
ard; Rules of Judicial Administration, 
Virginia Tanner-Otts; and the Crimi- 
nal Procedure Rules, Ofelia Galindo. 
The previously mentioned Evidence 
Seminar is annually cosponsored by 
the Trial Lawyers Section and the 
Criminal Law Section. We thank both 
organizations for their continued sup- 
port. This year Pedro Martinez-Fraga 
and his subcommittee members, along 
with Connie Stewart of The Florida 
Bar, did an outstanding job in organiz- 
ing a program, 1995 Advanced Evidence 
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ProDoc automatically prepares documents contained in extensive forr 


ProDoc eliminates time spent: cutting & pasting; searching & replaci 
macros & merges; renumbering paragraphs; and more! 


ProDoc speeds document preparation by: providing easy selectic 
forms from menus; using simple question & answer formats; prov: 
informative help screens; storing case information for repeated use; t 
WordPerfect to touch-up and print documents. 


Because support staff salaries represent the single largest overhead item 
to increasing your profits is to increase your staff's productivity. TI 
community is increasingly turning to automated document assembly « 
most efficient way to produce pleadings and correspondence. 


ProDoc is already being used by | i 
: thousands of legal professionals - : 
: Here is what a few of them have to say: 


“Your continuing efforts at development and update are simply amazing. ... 8 
“The program is so easy to use I sometimes wonder why you have any need for a manual. Production of routine | 
documents is a "breeze" and because it creates a WordPerfect document it fits right in with my system in the office and 
makes future editing the very simplest of procedures. ... I don’t know how we got the work out before ProDoc and I 
certainly can never say enough about your program and its addition to the speed and efficiency of document production 
in my office.” 
Rush S. Wells, Attorney at Law e 


: “I love ProDoc! It is an incredible tool — permitting me to accomplish tasks that I do not believe I would even engage 

"| to undertake without it, such as notes, wills, foreclosures, and corporations.” 

2 John P. Mustachio, Attorney at Law 

. “...1 must admit that ProDoc is undoubtedly unsurpassed in ease of use, application of current law, and availability 
of extensive forms... 

= “...being able to rely on ProDoc for quick turnaround of work (saving both the attorneys and the clients time and 

money...) is an enormous benefit. 

2 “We would highly recommend ProDoc to any law office, even though it means that our competition may become as 
effective as ProDoc has allowed us to be.” 

Leta J. Womack, Attorney at Law 


= 
= 
= 
= 
: 
: 


Come by and see ProDoc at Booth 320 during the 
Florida Bar's 45th Annual Meeting in Orlando. 


AUTOMATE 


ProDoc for Florida 
currently includes these 
Florida State Bar 
publications: 


Florida Standard Jury Instructions 


Automatically prepares jury charges 

for civil negligence cases. 

Includes all seven parts of jury instructions. 
Guides you through issue identification, 
definition, causation & damages. 


LEGAL SYSTEMS, INC. 
1-800-759-5418 


Ask About The ProDoc No Questions Asked, 
30-day Money Back Guarantee! 


Legal Forms and Worksheets 
All fourteen chapters available 
Construction Liens _ Dissolution of Marriage 
Adoptions Conveyancing of Real Property 
Corporations Criminal Law 
Landlord Tenant Mortgage Foreclosure 
Partnerships Homestead Exemption 
Replevin Open Accounts 
Wills Post Judgment Proceedings 
Over 400 fully-automated documents 


PRIGING! 


You can try ProDoc 
with the Florida Standard 


Jury Instructions 
for as little as $375. 


Add the Legal Forms and 
Worksheets and you pay 
just $495. 


OFFER EXPIRES JUNE 30, 1995. 


Seminar—Beyond Hearsay (Your Fa- 
vorite Experts on Their Favorite Topic). 
that allowed former speakers who re- 
ceived exceptional ratings to present 
topics of their choice. We were fortu- 
nate to have such individuals as Roy 
Black, Howard Coker, Professor 
Charles W. Ehrhardt, Arthur J. Eng- 
land, Jr., former chief justice of the 
Florida Supreme Court, John W. Frost, 
Florida Bar president-elect designate, 
E. William Hoppe, Jr., and Mary K. 


The Code and Rules 
of Evidence 
Committee’s 

intention is not to 
make a substantive 
change, but rather 
to clarify and 
substantiate a 
procedure already in 
use 


Phillips give us their time. Professor 
Charles W. Ehrhardt gave not one, but 
two presentations during this program. 
A special commendation is due Pedro, 
all the subcommittee members, Con- 
nie, and all the speakers. I’m told that 
we had the largest presignup of all our 
prior programs. I thank you all! 

The committee’s rare request for a 
change in the code pertains to §90.612. 
We have requested that Federal Rule 
of Evidence 611 be adopted in its 
entirety under our 612(3)(c). This gives 
a party calling an adverse witness 
(among others) the opportunity to ask 
leading questions on direct. This will 
make Rule of Civil Procedure 1.450(a) 
unnecessary. Rule 1.450(a) was not 
altered to reflect the changes to §90.608 
and some confusion resulted. Our in- 
tention is not to make a substantive 
change but rather to clarify and sub- 
stantiate a procedure already in use 
in our courts. The Civil Procedure 
Rules Committee will consider remov- 
ing 1.450(a) upon passage of 612(3)(c). 

Our committee is given the responsi- 
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bility to monitor proposed evidence- 
related legislation and to advise The 
Florida Bar regarding such proposed 
laws. Our Fast-Track Committee is 
assigned the task to respond quickly 
during the legislative session. 

I must give special thanks to Ann 
Chittenden, our Florida Bar VSP (very 
special person), for her exceptional work 
and effort that has resulted in our 
being able to deal with and accomplish 
so many of the tasks we pursue. 

It is on a sad note that | close this 
report. Our committee lost the service 
of one of its fondest members. Broward 
County Court Judge Harvey Ford 
passed away this past January and his 
professional insight, along with his 
special wit, will be sorely missed but 
never forgotten. I am further saddened 
to report that Professor Eleazer and 
his wife lost their daughter of 36 years. 
Our thoughts and prayers are extended 
to both families. 


JUDGE JOHN A. FRUSCIANTE 
Chair 


Continuing 
Legal Education 


During the 1994-95 year we have 
continued the direction initiated by 
past Chair John Edward Alley and 
continued by Joel Bronstein of “pro 
activity” in CLE program and publica- 
tion innovation. In August, a very 
successful program chair workshop was 
held in Tampa with a majority of the 
section program chairs attending as 
well as various product vendors who 
presented the latest innovations in 
seminar and publication support prod- 
ucts. 

Fourteen specific tasks were identi- 
fied with action plans adopted and 
implemented by the committee. Spe- 
cific projects included adoption and 
implementation of a long range plan 
for the CLE. All of the points included 
within that long range plan have been 
implemented except the employment 
of a full-time CLE coordinator and the 
adoption of an operating budget for the 
CLE Committee. A budget was devel- 
oped by the committee and presented 
to the Board of Governors Budget Com- 
mittee but was not approved at this 
time. 

A task force to implement the con- 
cept of simulcast presentations of 
programs was appointed and in August 


the first program using this format 
was presented in eight locations. The 
Local Government Law Section was 
the sponsor and this profitable pro- 
gram was attended by over 500 lawyers. 

Development of alternative formats 
for presentation of publications and 
forms was undertaken by the Publica- 
tions Subcommittee and it is antici- 
pated that by the June 1995 Bar 
convention that most, if not all, of the 
CLE publications will be offered on 
CD-ROM with a hyperlink system 
whereby any case, statute, or other 
item referenced in an article or form 
can be called up and viewed by the 
reader. During the current year, many 
of the forms that have been developed 
by publications staff have been pub- 
lished on computer disks for ease and 
access by the members. 

We continue to explore various alter- 
native formats for course presentation 
such as studio production before an 
audience in an effort to move away 
from the “head in a box.” Other alter- 
native formats such as pay-per-view, 
satellite simulcasts and other new and 
innovative ways of the section dissemi- 
nation programs are being considered. 

The Florida Bar long range plan was 
reviewed and several changes were 
suggested to the committee. Innovative 
advertising methods for CLE publica- 
tions and programs were evaluated 
and proposed with the goal of using 
other techniques than the typical col- 
ored brochure presented in the Bar 
News. 

In keeping with the committee’s re- 
sponsibility to develop and enhance 
speaker training, a new training video 
was developed and has been well re- 
ceived. Other training sessions and 
techniques are being offered. 

In November a majority of the com- 
mittee attended the first all-day 
workshop in Tallahassee. We met with 
various members of the staff responsi- 
ble for implementation of the programs 
and publications and feel this all-day 
working sessions developed improved 
interaction between the members of 
the committee and the Bar staff and a 
better understanding on our part of the 
available support. This meeting also 
introduced the staff to the voices on the 
telephone. 

The committee has approached its 
work with enthusiasm and commit- 
ment to the ideals of presenting the 
highest quality continuing legal educa- 


tion for Florida Bar members through 
the various programs and publications. 


G. THOMAS SMITH 
Chair 


Computer Law 


This year has been the most success- 
ful that I can remember in terms of 
active member participation at com- 
mittee meetings. Because of the 
excellent turnouts, we were unable to 
provide a productive environment for 
group discussion at our meetings and 
as a result, several members are cur- 
rently discussing the introduction of 
committee-sponsored legislation which 
would provide civil remedies for the 
computer crimes currently governed 
by F.S. Ch. 815. 

We continue to enjoy active member 
involvement in the committee’s Com- 
puter Law Mediation Project. This 
program has, for a number of years, 
furnished mediation rules tailored to 
computer, and technology-related dis- 
putes, and a list of mediators who are 
both skilled in dispute resolution tech- 
niques and computer law issues. 

Due to the tenacity of our able- 
bodied newsletter editor, Lee Hollander, 
we were able to publish two newslet- 
ters this term, containing articles on a 
variety of computer law topics. 

In June, we will depart from tradi- 
tion and sponsor a unique computer 
law seminar which we have affec- 
tionately called Lawyers in Cyberspace. 
The half-day seminar will feature na- 
tionally reputable speakers on such 
state-of-the-art topics as how lawyers 
can effectively “navigate” the Internet. 
Although we were unable to once again 
sponsor our national institute on liti- 
gating high technology cases, we look 
forward to an opportunity to sponsor 
it again in the near future. 

Former committee chair and long- 
time member Jordan Camenker has 
spearheaded efforts to maintain lines 
of communication between our commit- 
tee and other computer law committees 
nationwide, including those in Wash- 
ington, D.C., and New York City, in 
an effort to provide a national perspec- 
tive on rapidly developing computer 
law issues and to enhance the quality 
of the information disseminated to our 
members. 

We would like to express our sincere 
gratitude to Yvonne Sherron for all of 


the hard work she put in as committee 
program administrator, and congratu- 
late her in receiving a promotion to 
director of professional development. 

In closing, I would like to say that I 
have enjoyed chairing this committee 
each time I have been given the oppor- 
tunity to do so, and would like to thank 
all of the committee’s members for 
making this year an enjoyable and 
productive one. Next year the commit- 
tee will be chaired by Jose Rojas, who 
has played an active role on the com- 
mittee for a number of years. I wish 
Jose the best for another successful 
year. 


CLYDE H. WILSON, JR. 
Chair 


Consumer Protection 


The scope and function of the Con- 
sumer Protection Law Committee is to 
study Florida’s consumer protection 
laws, to help strengthen them where 
necessary, and to consider means 
whereby the consumer public and the 
Bar will become better informed about 
the laws which protect them. 

To this end, the committee has con- 
tinued to support and enhance the 
Florida Call-a-Law program since its 
inception in 1990. This program is a 
collection of 64 recorded audio mes- 
sages on a variety of basic legal topics 
of interest to the general public, includ- 
ing such topics as automobile insurance, 
bankruptcy, divorce, child support, 
DUI, taxes, and wills. Each message 
is two or three minutes in length. The 
public may access these messages with 
a push-button telephone by dialing 
(904) 561-1200. The topics are designed 
to provide Floridians with basic legal 
information, to inform them of their 
legal rights and responsibilities, and 
to educate them as to when an attorney 
should be consulted. Members of the 
committee, along with members of vari- 
ous Bar sections and other committees, 
periodically update the messages in 
order to provide the most current infor- 
mation on Florida’s laws. The com- 
mittee seeks to expand the program to 
include new topics of concern and in- 
terest. 

The Call-a-Law Subcommittee, 
chaired by Tim Horkan, continues to 
study ways to make the program more 
accessible to everyone. Some of the 
areas of focus include seeking ways to 


increase funding to allow implementa- 
tion of a toll-free line and to expand 
publicity for this program. 

Another important activity of the 
committee includes the preparation of 
articles for publication in the Bar Jour- 
nal and to sponsor brochures for The 
Florida Bar’s consumer series. Vice 
Chair Alana C. Brenner sponsored a 
brochure entitled, Debtors’ Rights in 
Florida prepared by the Consumer Work- 
shop of Florida Legal Services and is 
guiding it through the approval pro- 
cess of The Florida Bar in order that 
it may be published as a part of the 
Bar’s consumer series. The Public Re- 
lations Committee recommended two 
minor changes and the brochure is 
scheduled for presentation to the Board 
of Governors for final approval. 

In conjunction with the Midyear Meet- 
ing of The Florida Bar in Miami, in 
January, the committee under the gui- 
dance of its CLE Subcommittee, 
sponsored a seminar entitled Consumer 
Protection Law—Federal Remedies. 
This seminar was repeated at a later 
date on videotape in Tampa and Tal- 
lahassee. It featured knowledgeable 
presentations by five senior attorneys 
from various federal departments and 
agencies including the Department of 
Justice, Department of Transportation, 
Federal Trade Commission, and the 
Consumer Product Safety Commission. 
The seminar was moderated by Mi- 
chael Flynn, law professor and member 
of the committee. 

The topics included, from a federal 
perspective, an in-depth analysis of 
unfair or deceptive advertising and 
marketing practices, the liability for 
participating in, and aiding and abet- 
ting such practices, Justice Department 
litigation concerned with consumer pro- 
tection litigation, the remedies 
available as a result of unreasonable 
risks of injury from consumer products, 
and protecting the public in the use of 
airline services. On a broader scale, the 
subject matter included federal pre- 
emption, federal state cooperation, and 
private causes of action under some 
federal statutes, and the procedures 
attorneys may use to access the vast 
amount of material available to them 
concerning these matters on the fed- 
eral level. 

The committee will continue to re- 
view, study, and comment on proposed 
legislation affecting consumers. It will 
continue to support and seek ways to 
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publicize the laws that protect Flor- 
ida’s consumer public. 


JAY NELSON PIKE 
Chair 


Criminal Law 
Certification 


The Criminal Law Certification Com- 
mittee, composed of Vice Chair Carol 
Haughwout, Robert Bauer, Hank Coxe, 
Joe D’Achille, Martin Derovanesian, 
Mark Horwitz, Sharon Kegerreis, and 


The committee 
utilizes the holistic 
approach for 
grading 
examinations, 
which has enabled 
members of the 
Criminal Law 
Section to assist in 
the process as exam 
readers 


Judge Peggy Quince, has had a busy 
year reviewing the applications re- 
ceived, as well as preparing the May 
examination. 

The committee continued to work 
with Dr. Sue Legg of the University of 
Florida in the implementation of the 
certification examination standardiza- 
tion project. This project involved the 
committee in laudable goals of adopt- 
ing a plan in order to effectively manage 
the certification of criminal trial and 
appellate lawyers in the coming years, 
and to ensure the integrity of the 
examination process. 

The committee members continued 
to personally recruit candidates for 
criminal and appellate certification, 
supplementing the efforts of The Flor- 
ida Bar. As a result, the committee 
reviewed 64 applications for this year’s 
certification examination. The roll of 
board-certified criminal trial and ap- 
pellate lawyers continues to expand; 
there are now 194 criminal trial law- 
yers and 30 criminal appellate lawyers 
certified in Florida. 


The committee marked its second 
year of grading the certification during 
a two-day meeting in May. The com- 
mittee utilizes the approach to grading 
that Dr. Sue Legg has recommended: 
the holistic approach. Under this 
method of grading the essay portion of 
the examination, committee members 
read several examinations and begin 
the process of identifying exams on a 
hierarchical scale. These answers be- 
come the standard by which the 
remainder of the examinations are 
graded. Though the process sounds 
cumbersome, it worked quite well for 
the committee in 1995, resulting in the 
best test reliability and validity. 
Though this grading process is a con- 
siderable burden on the committee, the 
extra effort is worthwhile. In fact, this 
grading method has actually caused 
the committee to extend an invitation 
to members of the Criminal Law Sec- 
tion, through Ben Kuehne, to assist in 
the process by acting as examination 
readers. As a result, the Criminal Law 
Section and the Criminal Law Certifi- 
cation Committee now work coopera- 
tively in the certification process. 

The committee is indebted to Linda 
Jones for her efforts. Without Linda’s 
work, it would not be possible for the 
committee to accomplish the work it 
does each year, and it would not be 
able to retain the dedicated committee 
members. 

I am thankful for the work the com- 
mittee members have performed and 
for their personal and financial sacri- 
fices made to examine applications, 
draft questions and answers, and at- 
tend meetings. 


EDWARD J. PAGE 
Chair 


Criminal 
Procedure Rules 


The Criminal Procedure Rules Com- 
mittee, consisting of 45 members, 
including prosecutors, defense lawyers, 
judges and law professors, deals with 
proposals of new rules of criminal pro- 
cedure and changes to existing rules. 

This past year, the committee was 
indebted to Tamara Blenkhorn, Bar 
staff liaison, Judge Dedee Costello, 
Melanie Hines, and Bob Wills, vice 
chairs, Paul Zacks, secretary, Tony 
Musto, parliamentarian, and Maria 
Sachs, Jim Pierce, Professor John Yet- 
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ter, Judge Costello, and Bill Vose who 
served as subcommittee chairs. I am 
personally indebted to Professor Jer- 
ome Latimer, my colleague on the 
Stetson faculty, for his constant help 
in serving the committee whenever I 
asked. 

On a sad note, our committee was 
deeply stricken this term by the loss 
of Florida State University College of 
Law Dean Steven Goldstein, who was 
active in the leadership of the commit- 
tee and had in recent years chaired a 
special subcommittee on death penalty 
discovery. Dean Goldstein will be deeply 
missed by our committee. 

This is the first year the committee 
has worked under our new internal 
operating rules, which, we feel, make 
everyone on the committee more effec- 
tive. 

Under our new internal operating 
rules, any proposed rules or changes 
to existing criminal rules are filed with 
the chair. The chair then assigns the 
item to a specific subcommittee for 
action, and immediately circulates that 
item to the entire committee member- 
ship. When the subcommittee meets 
to consider the item (usually by confer- 
ence call), any interested member of 
the full committee may participate. 
The subcommittee recommendation is 
then submitted, by report, to the chair 
and simultaneously to the entire com- 
mittee. In this manner, the entire 
Criminal Procedure Rules Committee 
is fully and timely informed of all 
matters that have been submitted. 
When the full committee meets to con- 
sider the reports of the subcommittee, 
each member, by this process, should 
be fully cognizant of the subject matter 
of those reports and be ready to take 
action. Previously, members received 
a large volume of material relating to 
agenda items barely a week before the 
full committee meeting. The new inter- 
nal operating procedures permit this 
large committee to be both responsive 
and effective. 

Our full committee has held two 
working meetings to date, and although 
the committee has voted on a number 
of interesting and provocative issues, 
the most significant include the follow- 
ing: 

e Discovery and Grand Jury Testi- 
mony. The issues and actions of the 
committee on this matter were set out 
by Professor Yetter in a letter to the 
Florida Supreme Court. “The Commit- 
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tee had before it two proposals: (1) 
Whether grand jury proceedings should 
be systematically recorded, and (2) 
whether, and under what circum- 
stances, grand jury testimony of 
witnesses should be disclosed to the 
defendant. The Florida Rules of Crimi- 
nal Procedure do not now address these 
questions. Ch. 905 (Grand Jury) does 
not now require the recording of grand 
jury proceedings, although §905.17 pro- 
vides that a court reporter may be 
present during grand jury sessions. 
Section 905.27 provides that grand 
jury testimony is secret and may be 
disclosed only upon court order. Flor- 
ida Rule of Judicial Administration 
2.070, which governs court reporting, 
now states, ‘Grand jury proceedings, 
upon order of the chief judge of the 
circuit, shall be reported; however, no 
transcription may be made unless re- 
quired by an order of a court of 
competent jurisdiction’ The decisional 
law recognizes that the court may 
order the recording of grand jury pro- 
ceedings upon a showing of good cause, 
Thompson v. State, 565 So. 2d 1311, 
1313 (Fla. 1990), and the court may 
order disclosure of grand jury testi- 
mony to the defense only upon a 
showing of particularized need suffi- 
cient to overcome the general rule of 
secrecy, Keen v. State, 639 So. 2d 597, 
600 (Fla. 1994). The two issues were 
referred to subcommittee which made 
the following recommendations: (1) no 
change to the present law regarding 
recording of grand jury proceedings; 
and (2) amendment of Florida Rule of 
Criminal Procedure 3.220(b)(1)(E) to 
require pretrial disclosure of ‘those 
portions of recorded grand jury min- 
utes that contain testimony of the 
accused or any witness. At our Sep- 
tember 9 meeting, the committee voted 
20-12 to accept the subcommittee’s rec- 
ommendation to maintain the status 
quo regarding the recording of grand 
jury proceedings. On the disclosure 
issue, the committee voted 17-14 to 
reject the subcommittee’s proposed 
amendment. Therefore, a majority of 
the committee were also in favor of the 
status quo regarding the disclosure of 
grand jury testimony.” 

Despite Professor Yetter’s letter and 
the action of our committee, the court, 
on its own initiative, has proposed a 
rule change to Rule of Judicial Admin- 
istration 2.070(a) which would require 
that testimony before a grand jury be 


reported or recorded. That proposed 
rule change is pending before the court 
as of this writing. 

e Death Penalty Discovery. As re- 
ported in The Florida Bar Journal, 
June 1994, at p. 68, the committee’s 
proposed amendments dealing with 
death penalty discovery were presented 
to the Board of Governors by William 
P. White, the former chair of this 
committee. The board approved the 
amendments, and oral argument be- 
fore The Florida Supreme Court has 
taken place. 

The proposed amendments are con- 
troversial. As an example, if a penalty 
phase capital defendant intends to pre- 
sent a mental health expert who 
examined the defendant in an effort to 
prove mental health mitigation, the 
proposed amendments allow the state 
to have their expert examine the defen- 
dant. 

No decision has been rendered by the 
court as of this writing. 

A final word. I have been fortunate 
during this Bar year to have worked 
with an extraordinarily talented group 
of professionals who have worked hard 
under a new system, and I am grateful 


to each of them and President Blews 
for the opportunity to have served in 
this important capacity. 


~STEPHEN MICHAEL EVERHART 
Chair 


Eminent Domain 


This year, the Eminent Domain Com- 
mittee accomplished many goals 
regarding education, the administra- 
tion of justice, and analyzing current 
legislative issues. 

In the educational area, the commit- 
tee provided an advanced condemnation 
seminar featuring 19 speakers with 
over 250 attendees, organized by Vice 
Chair Brian Battaglia and Charlie Strat- 
ton. The seminar addressed attorneys’ 
fees and costs, access, business dam- 
ages, inverse condemnation, leasehold 
valuations, mitigation, and zoning is- 
sues. At our regularly scheduled meet- 
ings we continue to provide an aca- 
demic discussion of eminent domain 
issues for CLE credits. Most recently, 
the committee heard about the federal 
tax aspects of eminent domain from 
Donald H. Norman, and participated 
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in a panel coordinated by Bob Buesing 
discussing nonmonetary benefits. We 
also educated our members with up- 
dates on developing trends in appellate 
law through our eminent domain com- 
mittee newsletter, edited by Alan 
DeSerio. 

Administration of justice issues con- 
tinued on multi-year tracks. The 
committee worked through Sid Stubbs 
and Adams Weaver to coordinate jury 
instructions in eminent domain cases. 
Through Past Chair Kim Merlin, the 
committee responded to a request from 


Most recently, the 
Eminent Domain 
Committee 
participated in a 
panel coordinated 
by Bob Buesing 
discussing the 
nonmonetary 
benefits of the 


federal tax aspects 
of eminent domain 


the Florida Conference of Circuit Court 
Judges to present two seminars, one 
at the business meeting in July and a 
second one at the 1995 Annual Educa- 
tion Meeting in September. One of our 
members, Judge Gregory Holder, hav- 
ing recently elevated to the bench, is 
serving as the judicial liaison for this 
educational program for judges in the 
difficult substantive and procedural 
area of the law. 

In addition, we have continued to 
follow and debate current legislative 
issues. We heard from the Property 
Rights Commission chair former Chief 
Justice Alan Sundberg, with regard to 
legislation and subsequent litigation 
before the Supreme Court of Florida 
on the property rights ballot question. 
We have worked on implementing the 
" new attorneys’ fee statute enacted dur- 
ing the 1994 legislative session and 
coordinated understanding between the 
condemnor and condemnee members 
of the Eminent Domain Committee. 
For the 1995 session, we studied new 
legislation in the area of property rights 


and business damages. 

The enthusiasm of our large mem- 
bership and many volunteers to the 
committee has made our success in 
education, the administration of jus- 
tice, and analysis of legislative issues 
possible. 


Susan H. CuHurvutTi 
Chair 


Family Law Rules 


In April 1992, the Family Law Sec- 
tion of The Florida Bar and 91 
individual Florida Bar lawyers peti- 
tioned the Supreme Court to promul- 
gate family law rules. In October 1992, 
the Florida Supreme Court held that 
separate rules of procedure for family 
law matters should be established. The 
committee members, selected by Bar 
Presidents Alan Dimond and Patricia 
Seitz, drafted a complete set of rules 
and forms exclusively for family law 
actions. 

The report of the Family Law Rules 
Committee was submitted to the Su- 
preme Court in September 1994. 
Miriam E. Mason, chair, argued in 
support of these rules before the Su- 
preme Court on February 6, 1995. We 
await the Florida Supreme Court’s re- 
sponse to this report. 

The committee, as modified by Presi- 
dent William Blews, is currently 
discussing and drafting additional rules 
in the normal four-year cycle. 

This committee expresses deep ap- 
preciation to our beloved Richard Yale 
Feder, former chair of this committee 
for two consecutive years, who poked, 
prodded, and skillfully guided us to the 
completion of our project. 


MiriaM E. Mason 
Chair 


Federal 
Court Practice 


This year the Federal Court Practice 
Committee has been particularly ac- 
tive in the area of local rules within 
the three federal districts of Florida. 
Specifically, we have addressed stan- 
dardization between the districts, 
reciprocity between the districts for 
admission, and specific rules dealing 
with attorney representation by trial 
counsel in a criminal matter with re- 
gard to appeals. 
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The committee continues to support 
standardization of the local rules on all 
matters; however, it was felt that we 
should initially focus on the admission 
process. The committee is pursuing the 
substitution of a seminar for the exam 
which is currently being administered 
in the Southern and Northern dis- 
tricts. Since the Middle District has 
no examination, it was felt that a pilot 
project would be acceptable to the Mid- 
dle District, and, therefore, we are 
pursuing plans of establishing a re- 
quired seminar for ‘admission to the 
Middle District of Florida. This pro- 
posal has been discussed with the 
judges in the Tampa Division and a 
local rule is currently being drafted to 
present to the entire Middle District 
bench. The seminar would be required 
both for civil and criminal practition- 
ers and would have specialized areas 
which would be applicable to each 
particular discipline. 

Doug Gross has been chairing a 
subcommittee which is preparing a 
seminar and handbook for law clerks. 
This has been an on-going project and 
it appears it will be completed this 
year. Members of the committee work- 
ing with Doug on this major endeavor 
are Donald Christopher, Deborah Crum- 
bley, R. Kimbark Lee, Faith Mesnekoff 
and Allen Reed. The Federal Law Clerk 
Seminar will be a valuable tool to the 
federal courts and The Florida Bar will 
be proud of its participation. 

The committee has discussed a new 
proposed rule in the Northern District 
entitled Responsibility of Retained 
Counsel in Criminal Cases. The com- 
mittee voted unanimously to oppose 
any such rule. 

By far the most ambitious project 
which has been adopted by the commit- 
tee is a Federal Court Forum to be held 
at the Annual Meeting in 1996. This 
will be conducted in a roundtable fash- 
ion with a moderator. It is hoped that 
all federal districts will participate as 
well as the Florida members of the 
11th U.S. Circuit Court of Appeals and 


_the various clerk’s offices. They will 


be joined by attorneys from various 
disciplines in order to fully air all 
issues which are of concern to members 
of The Florida Bar. The moderator has 
not been announced but plans for this 
symposium are progressing. Several 
other sections and committees have 
suggested that they would be willing 
to cosponsor this symposium since the 
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federal courts have such a great impact 
upon their practice. 


GEORGE E. TRAGOS 
Chair 


Fee Arbitration 


Since its inception in 1989, the Stand- 
ing Committee on Fee Arbitration has 
acted as the policymaking and liaison 
body of the Fee Arbitration Program. 
Charged with prescribing uniform 
forms and rules of procedure, giving 
advice concerning fee arbitration mat- 
ters, gathering and maintaining 
statistical information, and generally 
promoting the program, the standing 
committee acts as a liaison between 
the Board of Governors and the “back- 
bone” of the Fee Arbitration Program, 
the 23 circuit arbitration committees 
located throughout the state. 

On October 20, 1994, the Florida 
Supreme Court approved a number of 
amendments to the Fee Arbitration 
Rule, including two amendments which 
significantly expanded the Fee Arbi- 
tration Program’s jurisdiction. Specifi- 
cally, Rule 14-1.1(a) was amended to 
extend jurisdiction to situations where 
the parties have voluntarily agreed to 
arbitrate fee disputes as part of a 
written agreement (thus negating the 
requirement that the parties execute 
a separate arbitration agreement form 
before jurisdiction can be asserted). 
Rule 14-1.1(c) was also amended to 
extend jurisdiction to fee disputes be- 
tween members of The Florida Bar in 
addition to the existing jurisdiction as 
to disputes between members of the 
Bar and clients. During the 1994-95 
term, the standing committee under- 
took as its major project the task of 
revising the Arbitrator’s Handbook, in 
light of the various amendments ap- 
proved by the Supreme Court. The 
Arbitrator’s Handbook is distributed 
to each circuit chair and the members 
of each circuit committee, and contains 
extensive practical guidance as to how 
to properly conduct arbitration pro- 
ceedings at the circuit committee level. 
Thanks primarily to the efforts of com- 
mittee member Hal Litchford, this 
considerable task has been largely ac- 
complished, and the revised Arbitrator’s 
Handbook is expected to receive final 
approval at the standing committee’s 
June 1995 meeting, to be distributed 


to the circuit committees shortly there- 
after. 

The Arbitrator’s Handbook also con- 
tains as an appendix a number of 
model forms to be utilized in the arbi- 
tration process. As part of the 
Arbitrator’s Handbook revision effort, 
several of these forms have been up- 
dated, and some new ones have been 
added. Thanks to the efforts of commit- 
tee Vice Chair Stephen Cheeseman, 
the model arbitration award form has 
been extensively revised and updated. 
In addition, due to the efforts of com- 
mittee member Dale Bernstein, a model 
arbitration provision to be included in 
fee agreements has been approved and 
included, as has the new request for 
and notice of arbitration pursuant to 
written contract form (to accommodate 
the program’s expanded jurisdiction). 

From the outset, one of the major 
challenges confronting the standing com- 
mittee has been the issue of how to 
encourage greater utilization of the 
Fee Arbitration Program, by convinc- 
ing both attorneys and clients of the 
program’s mutual advantages. Since 
participation in the Fee Arbitration 
Program is totally voluntary, educa- 
tion of both the Bar and the public 
about the program’s many benefits has 
been, and continues to be, a top prior- 
ity. The quarterly statistics maintained 
by the standing committee as man- 
dated under the Fee Arbitration Rule, 
tell us that, while numerous circuit 
arbitration committees conduct active 
and viable fee arbitration programs, 
there still is much work to be done in 
many circuits where utilization of the 
program is not where we would like to 
see it (and where the number of attor- 
ney refusals to participate in fee 
arbitration remains far too high). The 
standing committee will continue in its 
efforts to deliver the following simple 
message to all who will listen: The Fee 
Arbitration Program is an expeditious, 
fair, and inexpensive forum for the 
resolution of fee disputes, that has 
many advantages for attorneys and 
clients alike. 


PETER REED CORBIN 
Chair 


Health Law 
Certification 


In October 1994, Florida Bar Presi- 
dent Bill Blews validated the efforts of 


many members of the Health Law 
Section of The Florida Bar by the 
appointment of the Health Law Certifi- 
cation Committee. Believed to be the 
first state to certify the speciality of the 
practice of health law, kudos are in 
order for those members of the Health 
Law Section and other practitioners 
with substantial health law practices 
for guiding the effort through the rap- 
ids and shoals of the process. 

The first Health Law Certification 
Committee, chaired by Daniel N. 
Burton, includes Richard T. Jones, vice 
chair, F. Philip Blank, Kirk S. Davis, 
Lewis W. Fishman, Robert P. Macina, 
W. Spencer Mitchem, Barbara R. 
Pankau, and Christopher D. Rolle. Kris- 
ten Darby is The Florida Bar staff 
coordinator. 

In the five months since appoint- 
ment, committee members have 
developed written standards, created 
an application form, reviewed 69 appli- 
cations, and created a written 
examination administered on May 12, 
1995. The examination is a mixture of 
essay and multiple choice questions 
designed to be completed in one day. 
At the time of publication of this re- 
port, the exam will be in the process 
of being graded. By August, the results 
will be known and certification in the 
specialty of health law will be a reality. 


DANIEL N. BuRTON 
Chair 


Immigration 
Law Certification 


As this report is being published, the 
first group of immigration lawyers will 
be certified. In its first year, the com- 
mittee has dealt with a number of 
threshold issues, many involving com- 
plex eligibility issues. Our primary 
task has been the preparation of a fair 
examination on a very broad area of 
law which is constantly being amended. 

The first examination was given on 
May 9, 1995, and contained five man- 
datory essay questions. Over 40 
applicants will have taken the exami- 
nation. 

The committee has adopted a holistic 
approach to grading and has worked 
closely with Dr. Sue Legg of the Uni- 
versity of Florida. 

Our Florida Bar coordinator, Kim- 
berly Kosch, is very well organized and 
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helpful and has been a major asset to 
the committee. 


WILLIAM J. FLYNN IIIT 
Chair 


Judicial 
Administration, 
Selection and Tenure 


The centerpiece of our 1994-95 year 
was the brainchild of then chair Judge 
Mike Jones of Pensacola. A well- 
attended symposium on judicial selec- 
tion and retention was held in Orlando 
in June. The program was chaired by 
Judge Robbie Barr of Miami. It fea- 


The centerpiece of 
our 1994-95 year 
was a symposium 
on judicial selection 
and retention held 
in Orlando, 
featuring nationally 
prominent experts 


tured nationally prominent experts in 
the field as well as a panel of distin- 
guished Florida speakers. 

Ben Hill moderated the event which 
was entitled Selection and Retention 
of Judges: Is Florida’s Present System 
Still the Best Compromise? 

The steering committee had planned 
several goals for the day-long gather- 
ing: stimulation of debate on the issues, 
education of the Article V Task Force 
participants, and the production of data 
and material for the written report on 
the seminar. 

By all accounts, the symposium ex- 
ceeded its planners’ goals. Not only did 
Judge Barr chair the symposium, but 
she is the author of the Report of the 
Symposium. This 18-page document is 
the best up-to-date compilation on the 
subject of judicial selection in Florida. 
It is available from The Florida Bar 
office, together with appended articles 
and a complete transcript and concor- 
dance of the proceedings. There is video 


too, if you are interested. By the time 
you read this report, the University of 
Miami will have published a special 
law review issue with several articles 
on the topic written by symposium 
presenters. 

Truly the efforts of Judge Jones and 
Judge Barr have made your J.A.S.T. 
committee the source for judicial selec- 
tion materials in Florida. 

Equally valuable as source material, 
is the work of attorney Tom Elligett of 
Tampa. The J.A.S.T. committee’s Re- 
port on Judicial Compensation is a 
highly respected comparative study of 
Florida judges’ compensation. Produced 
annually, the report is referred to by 
judges and legislators alike. It vali- 
dates the argument that judges’ 
compensation has not kept pace, in 
real dollars, with other similar profes- 
sions. Tom Elligett deserves the thanks 
of all of us for his single-handed efforts 
in writing the 12-page report, available 
from The Florida Bar office. 

Our committee has been asked, and 
has considered and taken, positions on 
a large number of issues involving 
judicial election, selection, retention, 
and removal. But our most exciting 
project is yet to come. 

A subcommittee chaired by Mike 
Jones is exploring the idea of facilitat- 
ing the establishment of local, voluntary 
fair judicial campaign practice commis- 
sions. The idea is that so long as trial 
judges are popularly elected, their cam- 
paigns should be clean, dignified, and 
conform to legal and ethical guidelines. 
To this end, local voluntary bar associ- 
ations would be provided the tools 
(written procedural rules, forms, press 
releases, and so forth) to establish local 
commissions on judicial campaign prac- 
tice. Made up of carefully selected 
nonpolitical members, the commissions 
would issue public comments on the 
practices of judicial candidates who 
stray from legally permissible activi- 
ties. Because the commissions would 
be local and voluntary, it is hoped that 
they would have a salutary effect on 
the tone of judicial elections. Let us 
know what you think! 


JUDGE RoBerT A. YOUNG 
Chair 


Judicial Evaluation 


The committee continues to promote 
the local adoption of the Trial Judges 
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Evaluation program which the Board 
of Governors has approved. The pro- 
gram is presently being implemented 
in the Ninth, 10th, and 12th circuits; 
more than 1,600 evaluations have been 
tabulated by The Florida Bar staff; and 
the program is continuing to be sup- 
ported by local bar associations and the 
judges. 

The committee has approved a simi- 
lar evaluation plan for appellate judges 
which it has been working on since 
1988. The committee has developed a 
procedure which emulates the Bar’s 
existing “case-based” trial-level evalu- 
ation program because it is a proven, 
simple, and comparatively inexpensive 
program. The committee will work with 
the appellate courts for approval and 
implementation, and stands willing to 
assist any court-funded pilot program. 
The model judicial poll is still being 
utilized, updated, and reviewed by the 
committee. 


JUDGE LAWRENCE R. KirKwoop 
Chair 


Judicial 
Nominating 
Procedures 


The highlight of the Judicial Nomi- 
nating Procedures Committee year 
occurred on December 7, 1994, with the 
JNC Institute and Uniform Rules Con- 
vention. John White served as the 
institute chair. There were exhaustive 
discussions concerning ADA and its 
impact on the judicial nominating com- 
missions and whether ADA applies, 
and whether the JNPC rules should 
be amended to bring them into compli- 
ance with ADA. There is substantial 
confusion concerning whether ADA ap- 
plies to JNC matters, but many 
members of the committee felt even if 
it doesn’t apply, the commissions 
should, for sensitivity reasons, comply 
with the spirit of the ADA. A subcom- 
mittee chaired by Carlos Llorente has 
made recommendations concerning pos- 
sible modification to JNC applitations. 
These recommendations are béing cir- 
culated to various commission chairs 
for input from the commissions. 

The chair training session was at- 
tended by approximately 50 chairs, 
vice chairs, and judicial nominating 
commissioners. Immediately thereaf- 
ter, a rules convention was held 
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regarding revision to the JNC rules, 
which will appear in the upcoming 
republished Uniform Rules of Proce- 
dure for JNC’s. 

At the behest of President-elect John 
DeVault and others, it has been deter- 
mined that the next JNC Institute will 
be held in September in order to pro- 
vide training to as many new 
commissioners as possible prior to their 
undertaking their duties. 


H. MICHAEL EASLEY 
Chair 


Lawyer 
Referral Service 


The Lawyer Referral Service Com- 
mittee had a very active and productive 
year. The major focus was on improv- 
ing the operation of The Florida Bar 
Lawyer Referral Service. The commit- 
tee studied the traffic reports for the 
service, and found that 60 percent of 
the calls were not getting through and 
were receiving a busy signal because 
there was not enough staff to answer 
the telephones. In September 1994, 
two additional persons were added to 
the service bringing the total staff to 
eight—four in the morning and four in 
the afternoon. The addition of staff 
helped in establishing a new record of 
500 referrals made in one day, and 
brought the year’s referral total to a 
record-breaking 84,535. The addition 
of staff has helped to alleviate the 
number of calls that receive a busy 
signal and as of March 15, 1995, the 
number of calls that receive a busy 
signal was down to 21 percent and the 
number of callers to 4.5 percent. The 
difference in percentages is that some 
people call the service several times, 
and each call is counted. The percent- 
age of callers represents the actual 
number of callers that received a busy 
signal. 

In November 1994, the Board of 
Governors approved an additional part- 
time position for the service bringing 
the total number of staff to nine. The 
new clerk will work during the peak 
hours of 10 a.m.—2 p.m. and the block- 
age rate should continue to decrease 
while the number of referrals will in- 
crease. 

Another project of the committee was 
to develop a comprehensive ongoing 


written, the Bar’s Public Information 
and Bar Services director was assisting 
the committee in drafting a proposal 
to submit to the Public Relations and 
Budget committees. The committee be- 
lieves an ongoing advertising campaign 
will help to increase public awareness 
of the service. 

During 1994-95, the committee be- 
gan a review of the service’s low fee 
panel income eligibility guidelines, and 
is currently drafting new guidelines 
that are more in line with legal aid 
income eligibility guidelines. The new 
eligibility guidelines will enable more 
people to be eligible for the low fee 
panel, and will increase the public’s 
access to the legal system. 

The committee continued to update 
The Florida Bar Lawyer Referral Serv- 
ice Training Manual that is utilized 
by Bar-sponsored lawyer referral serv- 
ices to help staff make referrals more 
efficiently and accurately. 

The committee also continued to re- 
cruit more lawyers to participate in the 
service by advertising in the Bar News 
and in local bar association newslet- 
ters, and by targeting new Bar 
members. The service also increased 
the size and volume of its Yellow Page 
ads to increase public awareness of the 
service. 

The committee thanks The Florida 


Bar Board of Governors for its support 
and assistance in helping make The 
Florida Bar Lawyer Referral Service 
more efficient and productive, and help- 
ing thousands of Florida citizens by 
providing them access to the legal 
system. 


RoBERT J. WARREN 
Chair 


Media and 
Communications Law 


Journalists, lawyers, and other par- 
ticipants got a glimpse at the attitudes 
of jurors who awarded a fictional libel 
plaintiff $175,000 damages in a mock 
trial at The Florida Bar’s annual Media- 
Law Conference in St. Petersburg, 
March 4. 

The eye-opening mock verdict was 
levied against a “tabloid TV” reporter. 
The reporter, played by Pulitzer Prize- 
winning St. Petersburg Times writer 
Jack Reed, had surreptitiously vide- 
otaped a source who claimed that a 
police lieutenant, her former lover 
(played by real life Pasco County Sher- 
iff Lee Cannon), manufactured evidence 
to send an Hispanic colleague to the 
electric chair for the murder of his wife. 
Conference participants observed the 
jury’s immediate reactions to evidence 


“Well, | must be going. | have some shopping to do with the money you saved 
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and argument as well as their delibera- 
tions in the case courtesy of Tampa 
jury consultant Harvey Moore. Osceola 
County Circuit Court Judge Frank 
Kaney presided over the mock trial. 

Conference co-chairs George Rahdert 
and Patricia Anderson also lured writer 
Calvin Trillin to speak at the confer- 
ence luncheon. Trillin’s wry, self- 
effacing wit was an upbeat break in 
the otherwise serious conference, which 
was built on the theme: Crime Is 
Contagious. 

In addition to the mock trial, the 


The committee this 
year initiated a 
judicial education 
project in 
connection with the 
Florida Conference 
of Circuit Court 
Judges 


conference also featured workshops on 
public records and access, covering the 
scene of the crime, subpoenas, and 
diversity in the newsroom. 

Florida Bar President William F. 
Blews presented the 40th Annual Me- 
dia Awards, given each year to 
recognize outstanding coverage of the 
state’s legal system. The awards, se- 


lected by Awards Committee Chair 
George Gabel and a panel of judges, 
went to The Miami Herald, the Vero 
Beach Press Journal, and Florida Pub- 
lic Television. Winners designate 
$1,000 scholarships from Florida Law- 
yers for the Maintenance of Excellence 
(FLAME) to the Florida journalism 
schools of their choice. Honorable men- 
tions went to the Ft. Lauderdale Sun 
Sentinel and WTVT-TV 13, Tampa. 

For the fifth year, the committee 
presented the Reporter’s Workshop, a 
three-day series of seminars for jour- 
nalists covering the legal system. Held 
in Miami and chaired by Karen Kam- 
mer, the workshop featured in-depth 
instruction on all aspects of the judici- 
ary and a “hands-on” session at the 
University of Miami to instruct report- 
ers on use of court- and agency- 
connected databases to research public 
records. Print and broadcast journal- 
ists from throughout the state 
participated in the workshop. 

The committee this year initiated a 
judicial education project in connection 
with the Florida Conference of Circuit 
Court Judges. Under the direction of 
Co-chairs Susan Aprill and Karen Kam- 
mer, committee members and other 
volunteers reviewed the current state 
of Florida law related to media access 
to the courts to about 40 circuit judges. 
The four-hour session included a 
thought-provoking review of ethical is- 
sues in journalism by Professor Bob 
Steele, director of the ethics program 
of The Poynter Institute for Media 
Studies; an introduction to the consti- 
tutional, statutory, and common law 
guidelines for deciding questions of 
media access; work group discussions 
of access hypotheticals; and a mock 


68 THE FLORIDA BAR JOURNAL/JUNE 1995 


hearing. The committee voted to seek 
continuing involvement with the Con- 
ference of Circuit Court Judges to 
further education of the judiciary on 
media-related issues. 

Media attorney Richard Ovelmen is 
scheduled to moderate the committee’s 
yearly continuing legal education work- 
shop, The First Amendment and the 
United States Supreme Court, at the 
Bar’s Annual Meeting in June. The 
two-hour session will focus on recent 
developments in all areas of media and 
communications law. 

The committee, with Vice Chairs 
Charles D. Tobin and Susan Aprill, was 
favored this year by hard work and 
devotion from its small, but dedicated 
membership. In addition to those pre- 
viously mentioned, committee members 
Tom Julin, Ed Mullins, Anne Noble, 
Sig Splichal, Bill Chamberlin, and Scott 
Trell merit special recognition for 
their work on behalf of the committee. 
Special thanks also are due to Peter 
Sachs, the committee’s Board of Gover- 
nors liaison, and President Blews for 
their support and participation in the 
committee’s projects. Thanks also to 
Bar staff members Karen Corbin and 
Jerry Butterfield, who continued to 
provide steady and confident guidance 
to the committee. 


Davip M. SNYDER 
Chair 


Miliary Affairs 

The Military Affairs Committee con- 
tinued to address the delivery of legal 
services to military personnel and veter- 
ans. The Military Liaison Subcommit- 
tee successfully implemented a welcome 
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package program with new Navy judge 
advocates assigned to a Naval billet in 
Florida. This continues the success 
achieved last year when the Air Force 
agreed to notify the Bar of all new 
judge advocates assigned to Florida. 

Members of the committee helped 
host all the ABA military-related com- 
mittees at the ABA mid-year meeting 
held in Miami in January 1995. 

The Annual Symposium sponsored 
by the committee was a resounding 
success. The symposium affords the 
committee the opportunity introduce 
Florida law to active and reserve judge 
advocates assigned to Florida. This 
year the committee added workshops 
in several areas of interest to the 
military practitioners. The symposium, 
for the first time ever, targeted the 
active duty Coast Guard. The chief 
counsel of the U.S. Coast Guard gave 
the keynote speech at the luncheon. 

Work is still needed to determine if 
military, both active and reserve, are 
eligible for local bar referral assis- 
tance, and if the Bar referral services 
recognize military law as an area of 
practice for referral purposes. 

The committee, through individual 
participation, has supported the Home- 
less Veteran National Standdown 
program by providing civil and crimi- 
nal advice at the “standdown locations.” 
The committee involvement should con- 
tinue. 

During the year, the committee des- 
ignated Henry Swann to serve as a 
liaison to the General Practice Section 
Solo and Small Firm Committee to 
assist the section in developing an 
agenda affecting solo and small firm 
practitioners. The committee is 
aware of the great financial sacrifice 
that reserve judge advocates from The 
Florida Bar suffered when they were 
recalled during Desert Storm and De- 
sert Shield. Many of them had to close 
their offices for extended periods of 
time, often losing clients because of 
their absences. 


JAMES C. FETTERMAN 
Chair 


Prepaid 
Legal Services 


The Florida Bar Prepaid Legal Serv- 
ices Committee continues its ongoing 
goal to educate the general public and 
members of The Florida Bar regarding 


group legal service plans and insur- 
ance. To meet this goal, the committee 
takes part in the semi-annual Bridge- 
the-Gap seminars and presents a semi- 
nar at the annual meeting. This past 
year’s attendance was standing room 
only. 

Topics of the seminar included a 
discussion regarding the different types 
of prepaid legal plans, what legal plans 
can do for the solo and small firm 
practitioner, and a presentation by 
Midwest Legal Services, Inc. The high- 
light of the seminar was a roundtable 
panel answering questions from the 
attendees. 

The committee is currently planning 
the seminar for this year and several 
interesting topics are planned. The 
committee has scheduled an “open 
house” with representatives of various 
prepaid legal plans in attendance to 
provide information about their respec- 
tive plans and take applications for 
panel members. As more members of 
the Bar learn of the financial rewards 
of participating in providing prepaid 
legal services, the seminar should be- 
come even more in demand. 

Members of the committee volunteer 
to participate in a speakers bureau 
which provides local bars and civic 
groups with speakers. In addition, the 
committee strongly feels that through 
greater participation of both attorneys 
and the general public in group and 
individual prepaid legal service and 
legal insurance plans, The Florida Bar 
will help provide access for legal serv- 
ices for middle and lower income 
individuals. 

During this past year, the committee 
finalized an updated prepaid legal serv- 
ices brochure which is available to Bar 


members and the general public. It 
provides a short synopsis of prepaid 
legal services and legal insurance plans 
and encourages greater participation 
by both lawyers and the public. 

The committee continues its annual 
review of all applicable Florida stat- 
utes pertaining to prepaid legal services 
and legal insurance plans. Ch. 9 of the 
Rules Regulating The Florida Bar was 
revised this past year and the commit- 
tee plans to study F.S. Ch. 642 in the 
coming year. 

The committee scrutinizes all pre- 
paid legal service plans for conformity 
with all applicable rules and Florida 
statutes. Each plan must be updated 
annually. Members are assigned vari- 
ous plans and a report is made at the 
following meeting. The sponsors of any 
plan that fails to meet the require- 
ments is advised of necessary changes 
or additional required information. This 
careful review and close attention to 
detail is given to safeguard the inter- 
ests of those who are participants in 
the individual plans. The committees 
currently oversees 43 Ch. 9 group pre- 
paid legal plans. 


Scott R. JAy 
Chair 


Probate Rules. 


The Probate Rules Committee de- 
voted most of the midyear of the cycle 
to its continuing review of the probate 
rules to determine what changes were 
needed to conform to amendments to 
the probate code and to excise any 
remaining vestiges of substance. 

An attempt was made to devise rules 
to implement the newly enacted trust 


Get answers 
to questions on substantive 
law or procedure from 
SCOPE 
(Seek Counsel of Professional Experience) 
panel volunteers, or answers to general 
questions on law practice from 
Silent Partner volunteers. 


Free. 


800/342-8060 or 904/561-5600 
Projects of the Young Lawyers Division 


THE FLORIDA BAR JOURNAL/JUNE 1995 69 


claims statute (F.S. §§737.3056, 
737.3057), but the special subcommit- 
tee, after three meetings, concluded 
that because the statute did not con- 
template a judicial proceeding, there 
was no way court rules could be prom- 
ulgated that would be applicable to the 
statutorily mandated procedure. Pro- 
posed substantial changes to the trust 
claims statute are presently being con- 
sidered by the legislature, and if the 
final version of the statute requires 


The Probate 
Rules Committee 
devoted most of its 
midyear cycle to 
determine changes 
needed to conform to 
amendments to the 
probate code 


judicial proceedings, the issue will be 
revisited. 


WILSON SMITH 
Chair 


Professionalism 


The Professionalism Committee has 
had another successful and productive 
year, and continues to build on the 
foundation set several years ago when 
the goals of the committee were estab- 
lished. The committee continues to 
sponsor and fund the distribution of a 
handbook for Florida law students con- 
taining the Rules Regulating The 
Florida Bar and the Ideals and Goals 
of Professionalism. Another continuing 
project is the Professionalism Award 
given each year to the program which 
best promotes the ideals and goals of 
professionalism. This year the award 
will be presented to The Florida Inns 
of Court. The recipient will once again 
receive a $1,000 cash award, in addi- 
tion to the trophy and recognition by 
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The Florida Bar. 

Two projects which have been in the 
developmental stages for the last sev- 
eral years are about to come to fruition. 
First is the creation of an ethics school 
for attorneys facing minor disciplinary 
charges. Similar programs in other 
jurisdictions have had high levels of 
success in eliminating repeat offen- 
ders. The program was approved by the 
Board of Governors and will be pre- 
sented in locations throughout the state 
on an as-needed basis. The cost of the 
program will be offset by tuition paid 
by the attendees. 

Another project, which has been in 
the planning stages for a couple of 
years and is about to reach completion, 
is the development of statewide guide- 
lines for professional conduct. These 
guidelines have been prepared and 
developed by the Trial Lawyers Sec- 
tion. The Trial Lawyers Section liaison 
to the Professionalism Committee, Rich 
Gilbert, has worked diligently with the 
Professionalism Committee in obtain- 
ing input for these guidelines. In a 
related project, the Professionalism Com- 
mittee has taken on the task of 
collecting similar professionalism guide- 
lines from around the country dealing 
with all areas of the practice of law for 
the purpose of possibly developing guide- 
lines which address the full spectrum 
of the practice of law. 

In addition to continuing work on 
existing projects, the committee has 
undertaken new projects as well. Chris 
Searcy has been instrumental in pre- 
paring an interactive professionalism 
seminar. The seminar consists of a 
series of videotaped scenarios which 
raise a myriad of professionalism and 
ethical questions which would then be 
addressed by a live panel with input 
from the audience. 

Chris Searcy also has undertaken 
the task of developing a historical video 
series featuring interviews with senior 
judges and attorneys from around the 
state who will give their views of 
professionalism and ethics in the prac- 
tice of law. Each year, eight persons 
will be selected to be interviewed for 
use in a two-hour tape which would be 
maintained for historical purposes, CLE 
use, presentation to law schools, and 
viewing by lawyers who have received 
minor grievance complaints. The selec- 
tion process for the first eight 
distinguished speakers is already un- 
derway. 


In addition to promoting these nu- 
merous programs which will hopefully 
enhance professionalism among law- 
yers, the committee continues to 
grapple with the difficult issues of how 
to reverse the decline in professional- 
ism among lawyers, without adding 
new rules. The meetings are never dull 
and often involve frank discussions of 
professionalism issues from committee 
members with widely varying opin- 
ions. 


JUDGE JOHN T. Luzzo 
Chair 


Public Relations 


One of the priorities set by President 
Bill Blews was to enhance The Florida 
Bar’s public relations program. To that 
end, the Bar’s public relations budget 
was substantially increased and a divi- 
sion director position was created to 
coordinate and direct all of the Bar’s 
communications. After an exhaustive 
search, Park Trammell, Jr., was se- 
lected as director of the Communica- 
tions Division, which includes the Public 
Information and Bar Services Depart- 
ment, and the Journal and News. 

Park’s family has a long and illustri- 
ous tradition of service to Florida, and 
Park has an impressive background in 


- communications and public relations. 


Prior to joining The Florida Bar on 
November 1, Park spent 28 years in 
public relations with Bell telephone 
companies (Southern Bell, South Cen- 
tral Bell, AT&T), with hands-on and 
management responsibility for the full 
range of communications. In 1993, he 
was elected to the College of Fellows 
of the Public Relations Society of Amer- 
ica. 

During the year, the committee stud- 
ied the recommendations of the 
communications audit conducted by the 
National Association of Bar Execu- 
tives. The committee also provided its 
comments to the Program Evaluation 
Committee which requested the audit. 
The Bar is in the process of implement- 
ing suggestions contained in the audit 
with a view to long range strategic 
planning, continuity, coordination, and 
focus on priorities. A board-level com- 
munications committee to set policy 
and to coordinate issues management, 
and a member-level public and mem- 
ber information committee with 
representatives of sections, divisions, 
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and key committees to recommend and 
to evaluate projects are being estab- 
lished. 

The committee also received and com- 
mented upon a comprehensive commu- 
nications proposal submitted by the 
communications division director. The 
proposal covers such areas as commu- 
nications technology, public perception 
study, effective and targeted messages, 
and inter-relationships with entities 
that have a stake in the Bar’s commu- 
nications efforts. The proposal will be 
studied further during the coming year. 

The Young Lawyers Division is do- 
ing the final edits on a legal guide for 
consumers following a disaster. The 
material was assembled by the Public 
Relations Committee. 

The committee also approved a new 
computer pamphlet entitled Debtors 
Rights Under Law written and recom- 
mended by the Consumer Protection 
Law Committee. The pamphlet becomes 
the 43rd in the series. 

The Florida Bar cosponsored, with 
the Florida Medical Association, a joint 
public service campaign on domestic 
violence. Public service announcements 
were distributed to every television 
station in the state. A speakers bureau 
was formed featuring some 200 law- 
yers and judges. A complete speaker’s 
kit was distributed featuring pattern 
speeches on spouse, child and elder 
abuse along with fact sheets on each 
of those topics. The campaign was 
conducted during October—Domestic 
Violence Awareness Month. 

Finally, the Public Relations Com- 
mittee has attempted to become more 
focused in its messages both internally 
within the Bar and externally to the 
public at large. Our communications 
efforts represent an ongoing and im- 
portant process. 


MarsHA RYDBERG 
Chair 


Real Estate 
Certification 


The Real Estate Certification Com- 
mittee is charged with the responsibili- 
ties of reviewing and approving all 
applications for real estate certification 
and preparing, administering, and grad- 
ing the certification examination. 

The minimum qualifications to apply 
for board certification in real estate 
are: 1) An applicant must have been 


engaged in the practice of law for a 
period of five years as of the date of 
filing an application (the years of law 
practice need not be consecutive); 2) 
an applicant must demonstrate that 
during the three years immediately 
preceding the date of application, 40 
percent of the applicant’s practice must 
have been related to matters in which 
issues of real estate were significant 
factors and in which the applicant had 
substantial and direct participation in 
those real estate issues; 3) an applicant 
must submit to peer review; 4) an 
applicant must demonstrate that dur- 
ing the three-year period immediately 
preceding that date of filing an applica- 
tion, he or she has accumulated 
accredited continuing legal education 
in real property law of not less than 
45 hours; and 5) an applicant must 
pass a written examination which will 
be practical, objective, and designed to 
demonstrate special knowledge, skills, 
and proficiency in real estate law. 

Each application is reviewed by the 
staff to determine if basic eligibility 
has been obtained. Once this determi- 
nation has been established, each 
application is submitted to the commit- 
tee for its review. The committee 
reviews the application, the discipli- 
nary record of the applicant, if any, and 
peer review by attorneys familiar with 
the applicant’s practice. A minimum 
of two members of the committee re- 
view each application. 

In addition to reviewing applications 
for certification, the committee also 
has reviewed for approval of applica- 
tions for recertification. Recertification 
applies after five years of board certifi- 
cation. Essentially, the same standards 
apply. 

The real estate certification exami- 
nation consists of eight essay questions, 
of which the applicant is required to 
answer four questions, 60 multiple 
choice questions, and the preparation 
of a closing statement. The questions 
are prepared by members of the com- 
mittee and discussed by the full 
committee in detail before they are 
approved for the examination. 

Sixty-six applications were received 
to take the 1995 examination, of which, 
64 were approved. All 25 recertification 
applications were approved this year 
as well. 

The committee met three times dur- 
ing the past year. Special recognition 
goes to the members: Gary L. Kornfeld, 
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vice chair, West Palm Beach; Robert 
L. Moore, Venice; Sally A. Bussell, 
Pensacola; Jacqueline B. Whatley, 
Tampa; Joseph L. Schwartz, Holly- 
wood; David L. Cook, Naples; Harold 
A. Drees, Orlando; and Roger A. Lar- 
son, Clearwater. 


R. Norwoop Gay III 
Chair 


Relations Between 
The Florida Bar and 
Institute of CPA’s 


As stated in last year’s report, the 
major topic facing the committee was 


The major topic 
facing the committee 
was the Board of 
Accountancy’s 
continued attempt to 
restrict lawyers with 
CPA certificates 
from disclosing 
that fact 


the Board of Accountancy’s continued 
attempt to restrict lawyers with CPA 
certificates from disclosing that fact 
without subjecting their law practices 
to rules governing accounting prac- 
tices. Included in the Board of 
Accountancy’s definition of the practice 
of accountancy are those services ren- 
dered to the public that utilize 
“accounting skills” if the individual 
who performs those services is a CPA 
who informs the public of that fact. In 
effect, a lawyer who holds a CPA cer- 
tificate will be deemed by the Board of 
Accountancy to be practicing account- 
ing if he or she discloses the fact that 
the lawyer has a CPA certificate. In 
that situation, the lawyer could not 
practice law in partnership with other 
attorneys who are not also CPA’s be- 
cause the attorney would be sharing 
with law partners who are not CPA’s 
legal fees earned by the law firm. In 
other words, the Board of Accountancy 


approach, by use of its definition of 
“accounting skills” and “holding out,” 
converts legal fees into accounting fees. 

The Florida Bar Executive Commit- 
tee had approved this committee’s 
request to deal with the problem on 
three fronts: judicial, legislative, and 
regulatory. As a result, the committee 
filed an amicus brief in the U.S. Su- 
preme Court in support of Sylvia Ibanez 
to overturn a reprimand she received 
from the Florida Board of Accountancy 
for advertising in the Yellow Pages 
under lawyers for her law practice the 
fact that she has a CPA certificate. The 
committee’s amicus brief was prepared 
by Steven E. Stark (as lead counsel), 
Scott D. Makar, and Joel M. Gaulkin. 
Oral arguments were held on April 19, 
1994, and the case was decided on 
June 13, 1994. The Board of Account- 
ancy had asserted that Ibanez’ truthful 
communication that she held a CPA 
certificate was nonetheless misleading 
because it tells the public that she is 
subject to the provisions of the Public 
Accountancy Act when she believes 
and acts as though she is not. The court 
held that to survive constitutional re- 
view, the Board of Accountancy must 
build its case on specific evidence of 
noncompliance, and that it could not 
imagine how consumers can be misled 
by Ibanez’ truthful representation that 
she held an active CPA certificate. In 
essence, the court ruled that the Board 
of Accountancy had infringed on Ibanez’ 
right to free speech. Despite the fact 
that the decision appears to be a vic- 
tory for Ibanez, the FICPA has been 
touting the case as their victory. At 
this point, it appears that, despite the 
decision in ibanez, the Board of Ac- 
countancy may continue to discipline 
those attorney/CPA’s it deems to have 
violated the rules. 

In order to address this continuing 
problem more directly, the committee 
has clarified its position to be as fol- 
lows: Supports changes in F-.S. 
§473.302(5) amending the definition of 
“practice of; “practicing Public Ac- 
countancy,”’ and “Public Accounting” 
to specifically exclude “services pro- 
vided by an attorney at law that are 
within the scope of the attorney’s prac- 
tice of law.” In September 1994, The 
Florida Bar Legislation Committee 
adopted our committee position, and 
in October 1994, The Florida Bar Ex- 
ecutive Committee adopted our position 
as the Bar’s official position. It is hoped 
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that, with the position now being a 
formal position of The Florida Bar, the 
problem can realistically be solved by 
amending the appropriate definition. 
To that end, the committee will at- 
tempt to enlist the aid of the lobbyists 
for the Bar and other interested or- 
ganizations. 

Although the primary topic of inter- 
est during the year was as described 
above, the committee also considered 
several possible joint projects with the 
FICPA. Members of the committee met 
with the FICPA Litigation Support 
Committee to discuss the possibility of 
working together to help establish stan- 
dards of a CPA expert witness in 
litigation support. The FICPA Litiga- 
tion Support Committee appeared 
receptive to the concept of working 
together, and this committee will pur- 
sue the joint effort. 

The committee thanks Maritza San- 
chez for her continued assistance and 
support during the year. 


G. STEVEN BROWN 
Chair 


Rules of Judicial 
Administration 


The Rules of Judicial Administration 
Committee has been actively involved 
this year in a number of interesting 
questions which are being reviewed for 
possible inclusion inte the four-year 
cycle report to the Bar next year. 

e Committee-Generated Proposals 

Electronic Transmission of Docu- 
ments—The committee has been 
considering proposals which would 
authorize lawyers and parties to trans- 
mit pleadings to the various clerks of 
the courts either by facsimile copy or 
by direct electronic transmission. Ex- 
isting Rule 2.090 is inadequate in 
today’s computer age and it is hoped 
that a comprehensive rule authorizing 
and encouraging clerks to accept such 
documents can be completed in this 
cycle. 

Among the more challenging 
questions that have yet to be resolved 
are whether there will be an additional 
charge for electronic transmission of 
documents; who bears the risk of diffi- 
culties in the transmission process; are 
there any types of documents that are 
so important or sensitive that they 
should not be allowed to be transmitted 
electronically; and when is an elec- 
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tronically transmitted document 
deemed “filed?” 

Several clerks’ offices throughout the 
state are experimenting with the elec- 
tronic transmission of documents and 
with optical imaging of documents. If 
ultimately approved, the various tech- 
nologies that are developing would 
allow both the transmission and stor- 
age of documents on electronic 
recordkeeping systems and will signifi- 
cantly change court files in Florida. 

To date, the primary interest in this 
rule has come from the trial court 
clerks’ offices. (Subcommittee chair on 
this proposal is Judge Thomas Free- 
man.) 

Rotation of Judges and Terms of 
Chief Circuit Judges—The committee 
continues to consider an amendment 
relating to how chief judges may suc- 
ceed themselves and the procedures to 
be followed in the rotation of judges 
among the various divisions within a 
circuit. The committee’s present incli- 
nation is to allow a chief judge to be 
elected more than twice if a “super” 
majority of active judges approve of 
that chief judge seeking reelection. 
Similarly, the rotation rule presently 
under consideration would not require 
any mandatory form of rotation among 
the various divisions within a circuit. 
(Subcommittee chair on this proposal 
is Judge Claire Luten.) 

Needs of the Elderly and Disabled— 
The committee has begun its work on 
a new rule which would implement the 
Supreme Court’s concerns about access 
to the courts by the elderly and the 
disabled and similar issues. Although 
this rule may not be finished within 
this four-year cycle, it is anticipated 
that a rule applicable to all court 
proceedings will be ultimately pre- 
sented to the Supreme Court for 
adoption. (Subcommittee chair is Bruce 
Berman.) 

Local and Administrative Orders— 
Concern has been expressed about the 
proliferation of local administrative or- 
ders which can significantly affect 
litigation in the various circuits. To 
ensure that such orders are available 
for practitioners and applied uniformly, 
a rule has been proposed which would 
require the codification and review of 
these orders on an annual basis. (Sub- 
committee chair is Judge Manuel 
Menendez. ) 

e Supreme Court-Generated Proposals 

Reporting of Grand Jury Proceed- 


ings—The Supreme Court has proposed 
an amendment which would require 
that all testimony taken before a grand 
jury be reported or electronically re- 
corded. The committee considered this 
at its April meeting. 

Judicial Management Council—The 
Supreme Court has adopted an emer- 
gency rule (subject to later revision) 
that revamps the Judicial Council into 
the Judicial Management Council, 
slightly alters its membership, and 
specifies additional responsibilities for 
the council. The committee also ad- 
dressed this new rule in April. 

The committee continues to address 
numerous other issues relating to pro- 
posed amendments to the Rules of 
Judicial Administration for this four- 
year cycle. 

During the 1994-95 year, I have been 
fortunate to have the assistance of two 
fine vice chairs, David Jones of Orlando 
and Judge Thomas Freeman of Clear- 
water. I want to thank the members 
of this committee for their diligent 
attention to the affairs of this commit- 
tee which has taken on increased 
significance in the administration of 
justice in Florida in the last several 
years. 


Pau. R. REGENSDORF 
Chair 


Small Claims Rules 


The Small Claims Rules Committee 
is preparing to submit its proposed rule 
changes as it completes the four-year 
cycle. The committee has met three 
times during the last year, and is in 
the process of compiling the proposed 
revisions which have been adopted and/ 
or discussed by the committee since the 
last cycle of rule changes. Under a new 
committee chair, this process is taking 
place on a very careful basis so that 
the Board of Governors may consider 
the committee’s recommendation. 

During the period since the last rules 
change, the committee has adopted the 
following revisions: 

1) Standardization of post-judgment 
enforcement forms; 

2) Amendment of Rule 7.14(e) to 
clarify that a judge can advise an 
unrepresented litigant as to court pro- 
cedure but is not to be an advocate in 
doing so; and 

3) Amendments to Rules 7.020(b), 
7.110(e), 7.140(e), and 7.343. 


Any suggestions for proposed revi- 
sions or additions are welcome. 


STEPHEN C. SHENKMAN 
Chair 


Student Education 
and Admission 
to the Bar 


The Student Education and Admis- 
sion to the Bar Committee (SEABC) 
continued multiple different projects 
that included studying the need for 
new state and/or private law schools; 
assisting Bar applicants in obtaining 
counsel concerning Bar admission pro- 
ceedings; seminars to law students 
concerning the Bar admission process 
and the transition from the study of 
law to the practice of law; studying and 
supporting minority law student and 
Bar admission issues; providing com- 
ment to the select committee studying 
the Florida Board of Bar Examiners; 
and conducting the Annual Academic 
Conclave at The Florida Bar Annual 
Meeting. 

The committee undertook a study of 
the two proposed private law schools 
in Orlando and Jacksonville, as well 
as an initiative to create a public law 
school affiliated with Florida A&M Uni- 
versity. The committee has previously 
supported the allocation of additional 
resources and scholarships to the exist- 
ing law schools in the state as opposed 
to establishing new law schools. The 
committee is continuing to receive data, 
and will generate a report to the Bar 
concerning the committee’s position on 
this issue. 

The committee also has generated a 
list of attorneys who offer representa- 
tion in front of the Florida Board of 
Bar Examiners concerning Bar admis- 
sion applicants. The list of attorneys 
who provide this area of representation 
is being distributed to all law schools 
in the state; local bar organizations; 
as well as The Florida Bar Lawyer 
Referral Service. 

In the past, the committee has con- 
ducted extensive analysis into the Bar 
admissions process and has offered 
comments to the Florida Board of Bar 
Examiners concerning these issues. In 
1994, Justice Gerald Kogan convened 
a select committee to study the Florida 
Board of Bar Examiners. The SEABC 
addressed the select committee on 
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March 31 with the committee’s find- 
ings and recommendations. 

The committee also initiated a law 
school liaison subcommittee whereby 
one- to two-hour seminars are being 
provided at each law school. The semi- 
nars address topics from the Bar 
admission process, to obtaining em- 
ployment after law school, obtaining 
personal satisfaction, and other related 
issues. The committee hopes to expand 
the number of its seminars next year. 

The SEABC conducted its second 
annual survey of law school curriculum 


The SEABC 
undertook a study of 
the two proposed 
private law schools 
in Orlando and 
Jacksonville, as well 
as an initiative to 
create a public law 
school affiliated 
with Florida A&M 


University 


in order to identify different types of 
classes offered at the different state 
law schools. 

Lastly, the committee will held its 
Annual Academic Conclave on Satur- 
day, June 24, as part of The Florida 
Bar Annual Meeting. This year’s topic 
is Whether Our Law Schools Could Be 
Better Preparing Law Students for the 
Practice of Law. The speakers for the 
academic conclave are scheduled to be 
Professor Dorthea Bean from Stetson 
University College of Law and Profes- 
sor Bruce Rogow from Nova Southeast- 
ern University; and it will be moderated 
by Kevin Carey of the Young Lawyers 
Division, who chairs the division’s 
SCOPE program involving lawyer men- 
toring. 

The conclave will be held between 9 
a.m. and 12 p.m. at the Orlando Marri- 
ott World Center. 

Special thanks to all subcommittee 
chairs, as well as vice chairs, of the 
committee: Karen Coney, Naples; David 


Langham, Jacksonville; and Ed Scales, 
Lakeland. 


CarTER B. McCain 
Chair 


Tax Certification 


The Tax Certification Committee is 
responsible for ensuring that the certi- 
fication standards are met by all 
applicants for certification and recerti- 
fication. These standards are stringent. 
To be certified, an attorney must sa- 
tisfy the full-time practice of law 
requirement, the substantial involve- 
ment test, the education requirement, 
and pass a peer review. An attorney 
who has been engaged in the full-time 
practice of law can apply for certifica- 
tion in tax if he or she has been 
substantially involved (at least 30 per- 
cent) in tax law for the last three or 
more years of practice. 

To be certified, an attorney must 
have completed at least 90 hours of 
advanced continuing legal education 
involving tax law. In addition, each 
applicant must successfully complete 
the tax certification examination. Every 
five years, a certified attorney must 
apply for recertification and satisfy the 
same requirements, except that the 
advanced continuing legal education 
requirement covers a five-year period 
so it is increased to at least 150 hours. 
An applicant for recertification with 
more than 60 hours but less than 150 
hours can satisfy the education re- 
quirement by taking the tax certifica- 
tion examination. 

One of the committee’s goals has 
been to streamline the certification and 
recertification application process, 
while maintaining the high standards 
for certification. This year, 19 attor- 
neys applied for initial certification for 
June 1, 1995, and 53 attorneys applied 
to be recertified in taxation. Both the 
certification application and the recer- 
tification application have been 
shortened and revised to make them 
more “user-friendly.” The peer review 
form has also been revised to help 
attorneys comment on the qualifica- 
tions of applicants. This process is 
time-consuming, and the committee 
appreciates the efforts of all the attor- 
neys who take time to complete the 
forms. 

The tax certification examination is 
given every March with this year’s 
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exam given on March 10 in Orlando. 
The first part covers federal income 
taxation and the second covers choice 
of entity. Each applicant can choose 
from several elective questions for the 
third part, which this year involved 
corporate taxation, federal wealth trans- 
fer tax, income taxation of estates and 
trusts, practice and procedure before 
the IRS, Florida state taxation, foreign 
taxation, and partnership taxation. The 
Board of Legal Specialization and Edu- 
cation has consulted with Dr. Sue Legg 
of the University of Florida to make 
sure that the examination process of 
each of the committees employ fair and 
balanced testing and grading proce- 
dures. 

The committee meets every month 
to discuss certification issues, includ- 
ing education credits. The committee 
meets twice a year in Tampa; the other 
10 monthly meetings are via telephone 
conference. Many annual programs are 
preapproved for credit. This list is 
available from the committee and is 
published in the Tax Section Bulletin. 
In other cases, a certified attorney or 
applicant must apply to the committee 
for credit approval. This year, the com- 
mittee reviewed over 100 applications 
for tax certification credits. Credit can 
be obtained for attending seminars, 
university courses or other courses in- 
volving tax law, and for teaching or 
lecturing. Credit is given on an indi- 
vidual basis for publishing outlines, 
books, and articles in the field. Attor- 
neys who participated in the National 
Tax Moot Court Competition for the 
Tax Section by judging rounds, or pre- 
paring or grading briefs are eligible for 
advanced continuing legal education 
credit. 

Special recognition goes to Vice Chair 
Karen S. Keaton, committee members 
David E. Bowers, Merritt A. Gardner, 
Joseph C. Kempe, James B. Davis, 
Robert S. Hightower, William P. Batta- 
glia, Henry H. Raattama, Jr., academic 
liaison Professor Michael Friel, Uni- 
versity of Florida, Jerry W. Gerde, 
BLSE liaison, and Kimberly Ann Kosch, 
certification specialist, for their serv- 
ice. 


Donna LITMAN 
Chair 
Technology 


The Committee on Technology is re- 
sponsible for the coordination and 


monitoring of all technology that may 
affect the Bar, its members, and the 
court system. It acts as liaison between 
the Bar and the court system in im- 
plementation of new technology, and 
helps to develop networking systems 
for Bar organizations and independent 
bar associations. The committee keeps 
Bar officers and board members in- 
formed of new developments that affect 
the Bar’s operation, and make the 
Bar’s needs known to businesses wish- 
ing to develop technology for the legal 
profession. The committee sets stan- 
dards for technology where appropriate, 
and, based upon theses standards, rec- 
ommends to the Bar entities, products, 
or services with which it may want to 
become involved. When appropriate, 
the committee also makes recommen- 
dations to the Board of Governors 
Program Evaluation Committee. 

The committee’s current projects in- 
clude: 1) the assistance in the 
development of a statewide network, 
or a joint venture with an existing 
network service, that will enable direct 
communication among the members of 
the Bar, Bar staff, and the judiciary 
over computer links, in addition to 
rapid dissemination of Bar publica- 
tions and materials; 2) development 
and presentation of educational pro- 
grams suitable for Bar functions on the 
use and operation of technology in the 
law office; 3) articles for publication in 
the Florida Bar News on the impact of 
technology in the law office: 4) coopera- 
tion and assistance to the Rules of 
Judicial Administration Committee on 
the modification to the electronic filing 
rules; 5) review of current proposals 
from electronic publishers to the CLE 
Committee regarding CD-ROM publi- 
cation of Bar materials; and 6) 
education of the Board of Governors 
concerning the current uses of tech- 
nology in the law office, and the possi- 
ble future ramifications for the pro- 
fession. 


RicHARD M. GEORGES 
Chair 


Traffic Court Rules 


The Traffic Court Rules Committee 
for 1994-95 consisted of 30 members. 
The composition included judges, traf- 
fic magistrates, prosecutors, lawyers 


from the Department of Highway 
Safety and Motor Vehicles, and private 
practitioners. The focus of the commit- 
tee this year has been to prepare for 
the quadrennial rules review and pre- 
pare necessary adjustments and 
changes to the traffic court rules for 
the upcoming review. 

The Traffic Court Rules Committee 
has taken pride in recent years in its 
seminar presentations at the midyear 
and annual meetings. This year the 
Traffic Court Rules Committee will 
present a full-day, general traffic court 
law seminar at the Florida Bar Annual 
Meeting on Friday, June 23, covering 
many topics with well-known speakers 
from throughout the state. The com- 
mittee is indebted to the service of 
Mike Catalano of Coral Gables for his 
chairing the seminar subcommittee. 

The committee is also grateful to Bar 
staff liaison Ann Chittenden for her 
dissemination of materials and assis- 
tance at meetings with procedural 
matters. One function of the committee 
is to review pending legislation for 
potential input through the Bar. Ms. 
Chittenden had been invaluable in 
assisting the dissemination of this 
material to the members of the com- 
mittee for review and comment. 

As with last year, the committee is 
grateful for the service of Carmen Jean 
Leon, secretary, for outstanding re- 
cordkeeping. 

The Traffic Court Rules Committee 
is fortunate to enjoy the participation 
of members with a great deal of tenure, 
thus giving continuity and benefit of 
experience. Those individuals deserv- 
ing special recognition by virtue of 
their input, tenure, and/or experience 
are Judge Thomas Howell Bateman 
III, vice chair, Dominic J. Baccarella, 
Michael A. Catalano, Richard L. 
Hersch, Judge Brian P. Kay, and Jef- 
frey L. Meldon. 

This year the committee lost the 
valuable input of Judge Kar! B. Grube 
by resignation and Judge George Hin- 
ton Pierce to retirement. The committee 
acknowledges grateful appreciation for 
their contribution during their long 
tenure and service. 

The work for the past year has been 
vibrant and the committee enjoyed full 
participation of its membership. As 
chair I would like to extend my thanks 
and appreciation to all members for 
making this year enjoyable and mean- 
ingful. It has been a pleasure and a 


privilege to serve the Bar in this ca- 
pacity. 


MICHAEL J. SNURE 
Chair 


Unlicensed 
Practice of Law 


This past year has been a very sig- 
nificant year for the Standing 
Committee on Unlicensed Practice of 
Law. Along with our routine UPL cases, 
two areas have truly come to the fore- 
front during this past year. We have 
tackled the issue of legal technician 
services which have become quite preva- 
lent, and although some legal tech- 
nician services operate within the law 
and within their legal limitations, many 
have crossed the line. With our author- 
ity to prosecute these matters returned 
to us by the Board of Governors last 
year, we have undertaken to actively 
pursue litigation to halt what we see 
as the unlicensed practice of law and 
which is causing harm and potential 
harm to consumers. 

Another field which is being investi- 
gated by this committee is the 
emergence of the “public adjusters.” 
These are individuals licensed through 
the Department of Insurance, but who 
in some cases have also stepped across 
the line and have undertaken to nego- 
tiate bodily injury claims much as the 
personal injury litigator would do, but 
without the requisite level of compe- 
tence and training, along with the 
appropriate safeguards and protection. 

With the tremendous financial help 
of the Board of Governors under the 
leadership of President Bill Blews, UPL 
received a major shot in the arm in its 
fight against the unlicensed practice 
of law. As a result of budget funding, 
three new local UPL lawyers have been 
hired by the Bar to direct Bar offices 
in Orlando, Tampa, and Miami. Barry 
W. Rigby will be operating the Orlando 
office; Jacquelyn P. Needelman will 
direct the Miami office; and Loretta 
O’Keeffe is now located in Tampa. It 
is the plan to have local counsel attend 
UPL meetings in order to speed the 
process at the local circuit level and 
thereby streamline the process of UPL. 
The early reports are very positive. 
Janet Bradford continues supervising 
the Ft. Lauderdale office with excellent 
results. 

Many thanks for this successful year 
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are extended to the committee mem- 
bers and particularly my committee 
co-chairs. John A. Yanchunis, Wayne 
L. Thomas, and Norman L. Schroeder 
II. Last, but certainly far from least. 
tremendous thanks are extended not 
only to Janet Bradford, but also to 
Mary Ellen Bateman and Lori Holcomb 
in the Tallahassee office, without whom 
our committee would come to a stand- 
still. Without the help of Bar counsel 
over this past year, our goals never 
would have been met and the smooth 
operation of the UPL committee would 
have only been a dream. We are look- 


UPL received a 
mayor shot in the 
arm in its fight 
against unlicensed 
practice of law from 
the Board of 
Governors and 
President Blews 


ing forward to even bigger and better 
things in the forthcoming year. 


MartTIN J. SPERRY 
Chair 


Voluntary Bar Liaison 


The Voluntary Bar Liaison Commit- 
tee has two primary purposes. It acts 
as a liaison between The Florida Bar 
and over 175 voluntary bars through- 
out the state and as a liaison among 
the voluntary bars. Much of this com- 
munication occurs through the monthly 
Bar-to-Bar Briefs. In order to enhance 
the effectiveness of the Bar-to-Bar 
Briefs, major changes were made this 
year, including a new format and the 
publication of more articles. We still 
include information about activities of 
various bar associations. 

A major new initiative this year is 
to educate voluntary bar associations 
regarding political issues and proposed 
legislation that could have an effect 
upon the legal system. Through the 
Bar-to-Bar Briefs, voluntary bars are 


now being objectively advised of politi- 
cal issues and proposed legislation, and 
encouraged to contact their legislative 
delegation regarding these issues. Vol- 
untary bars are also encouraged to 
educate their individual members and 
promote individual lawyers’ involve- 
ment in the political process. Founda- 
tions have been laid with the hope that 
the individual voluntary bars and their 
members will become a major voice in 
the future. 

The committee organized a Bar Lead- 
ers’ Workshop in September on Singer 
Island, with bar leaders from through- 
out the state attending. Designed to 
educate attendees to become better bar 
leaders, it was extremely successful 
both from the workshop and social 
standpoint. The conference included 
speakers, as well as a number of break- 
out sessions which allowed for 
interaction among the bar leaders. 

Florida Bar President Bill Blews 
scheduled breakfast meetings with vol- 
untary bar leaders throughout the state 
in conjunction with Board of Governors 
meetings. These meetings have been 
very successful in allowing interaction 
between The Florida Bar leaders and 
voluntary bar leaders from that geo- 
graphical area. 

The committee met in conjunction 
with the Florida Council of Bar Asso- 
ciation Presidents at the annual 
meeting, midyear meeting, and section 
meetings in the fall in Tampa. To 
increase participation, voluntary bar 
leaders have been especially invited to 
each of those meetings and the atten- 
dance at the meetings has been high. 
The input from the bar leaders in 
attendance has been very helpful in 
providing the committee with guidance 
and direction. 

The Voluntary Bar Liaison Commit- 
tee has taken some positive steps to 
enhance its functions this year. With 
the full support of the leadership of 
The Florida Bar, the function and pow- 
ers of the voluntary bars are being 
recognized. Voluntary bars serve a 
great purpose to our legal system. With 
the continued assistance of The Florida 
Bar through the Voluntary Bar Liaison 
Committee, voluntary bars will con- 
tinue to perform services for their 
members, and clients will be ultimately 
served. 


JACK HELINGER 
Chair 


76 THE FLORIDA BAR JOURNAL/JUNE 1995 


Workers’ 
Compensation Rules 


As a result of the November 1993 
special session on workers’ compensa- 
tion, the Florida Legislature introduced 
extensive substantive and procedural 
reforms to the Workers’ Compensation 
Act, effective January 1, 1994. The 
Workers’ Compensation Rules Commit- 
tee immediately undertook the task of 
drafting necessary changes to the Flor- 
ida Rules of Workers’ Compensation 
Procedures which were last adopted 
by the Supreme Court of Florida on 
May 14, 1992. Through its Drafting 
Subcommittee, the committee worked 
feverishly the winter of 1994 to incor- 
porate not only the legislative changes 
but also the statewide “local” proce- 
dures or guides approved by the 
Conference of Judges of Compensation 
Claims. On June 25, 1994, the commit- 
tee passed and approved, with minor 
changes, the extensive changes to the 
trial, mediation and appellate rules of 
procedures recommended by the Draft- 
ing Subcommittee. 

Subsequently, the committee was in- 
formed that an employer’s special 
interest group filed an amicus curiae 
brief with the First District Court of 
Appeal contesting the Florida Supreme 
Court’s authority to adopt rules of 
procedure for practice before judges of 
compensation claims. The appeal itself 
centered around the judges’ right to 
impose and enforce “local” rules. The 
appellate court’s determination of the 
amicus issue would ultimately affect 
the jurisdiction, if not the existence, of 
the Workers’ Compensation Rules Com- 
mittee to draft, review, and recommend 
rules and revisions to the workers’ 
compensation procedural rules relative 
to trial practice and mediation as cur- 
rently authorized by Rule 2.130 of the 
Rules of Judicial Administration. 

Each committee member was imme- 
diately polled to determine support of 
the committee’s filing an amicus brief 
in support of the Supreme Court’s 
rulemaking authority. Of the 52 com- 
mittee members, 39 voted in support 
of the committee filing an amicus brief, 
10 voted against, 3 abstained, and 9 
members did not vote. Based on the 
vote, an Amicus Curiae Subcommittee 
was created and Patrick J. Murphy 
was appointed its chair. Upon receiv- 
ing approval from the Executive 
Committee of The Florida Bar, the 


= 
= 


subcommittee drafted and filed an op- 
posed motion for leave to file amicus 
brief on behalf of the Workers’ Com- 
pensation Rules Committee of The 
Florida Bar, together with an attached 
brief. Unfortunately, the First District 
Court of Appeal denied the committee’s 
motion on November 4, 1994, and the 
appeal is currently pending before the 
court. 

The next committee meeting was on 
September 19, 1994, in conjunction 
with the Annual Workers’ Compensa- 
tion Educational Conference in 
Orlando, at which time it considered 
and approved an additional change to 
the trial level rules requiring the inclu- 
sion of the fraud notice and the 
claimant’s signature on all petitions for 
benefits as required by F.S. §440.105(7) 
(Supp. 1994). Renee Ruska Pelzman, 
chair of the Appellate Rules Study 
Subcommittee, advised the members 
that the Appellate Rules Committee of 
the Bar would be undertaking consoli- 
dation of the various practice area 
appellate rules including workers’ com- 
pensation. Although it appears that 


there is some consensus in housing all 
appellate rules, including workers’ com- 
pensation appellate rules, in one place. 
the issue and concern of the committee 
is whether workers’ compensation prac- 
titioners will be involved in the 
reviewing and drafting of these rules 
rather than general civil appellate at- 
torneys with little or no workers’ 
compensation experience. This commit- 
tee’s concerns need to be voiced and 
addressed so as to avoid a future intra- 
committee “turf” battle. 

A subcommittee on managed care 
grievance procedures was created and 
chaired by Nancy Cavey for the pur- 
pose of drafting model rules of grievance 
procedure to be utilized by parties in 
grievances involving managed medical 
care as established under F.S. §440.192 
(Supp. 1994). These rules would not 
be incorporated as part of the Rules of 
Workers’ Compensation Procedure, but 
as separate model rules that could be 
utilized by carriers/medical providers 
in their managed care arrangement 
plans. The committee believed this was 
a worthy undertaking and a service to 


improve the grievance procedure in 
this new area thereby benefiting all 
parties. A final product is expected by 
the last committee meeting in June. 

Notwithstanding the committee’s con- 
cerns as to its future role in reviewing 
and drafting workers’ compensation 
appellate procedures, it has in a spirit 
of cooperation and service to the Bar 
and the workers’ compensation system, 
at the request of Chief Judge E. Earle 
Zehmer and Judge Marguerite H. Davis 
of the First District Court of Appeal, 
undertaken an additional review of the 
proposed appellate rules which were 
previously approved by this committee 
and the Board of Governors. In an 
effort to address the concerns of Judge 
Zehmer and Judge Davis relative to 
review of nonfinal orders, which con- 
cerns were first raised in the Hines 
Electric v. McClure, 616 So. 2d 132 
(Fla. lst DCA 1993), and to correct 
conflicts with the general appellate 
rules, various members of this commit- 
tee met with Judge Zehmer, Judge 
Davis, and her Workers’ Compensation 
Appellate Practice Subcommittee, 
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which she chairs, and redrafted the 
previously approved appellate rules. 
The input and assistance of these 
judges and Tom Hall, First DCA ad- 
ministrative attorney, were invaluable. 
These changes were considered at the 
committee’s meeting of April 22, 1995, 
and were approved with minor changes. 
The redraft proposed appellate rules 
was to be presented to the Board of 
Governors at its May meeting, and if 
approved, would allow this committee 
to present the workers’ compensation 
trial, mediation, and appellate rules 
to the Supreme Court for final adop- 
tion. 

In summary, this past Bar year has 


seen a committee under attack. De- 
pending on the outcome of the amicus 
brief, this committee may no longer 
function as a standing rule committee 
for the purpose of reviewing, drafting, 
and recommending trial and mediation 
procedural rules for practice before the 
judges of compensation claims. Only 
appellate rules will be left on its plate, 
but its responsibilities in that area 
may be drastically affected by the Ap- 
pellate Rules Committee’s project of 
consolidation of appellate rules. Not- 
withstanding, this has been a challeng- 
ing and interesting year. The committee 
remains focused in its goals of presen- 
tation of the proposed rules to the 


Supreme Court and the completion of 
the model rules of grievance procedure 
in managed care arrangements. 

I have been privileged and fortunate 
to work with experienced workers’ com- 
pensation practitioners and judges on 
this committee, all of whom have con- 
tributed to its product and made each 
meeting a stimulating and interesting 
experience. Space prohibits me from 
listing names. I am grateful to each of 
you and for the opportunity to serve 
as chair. 


JUDGE JOHN J. LAZZARA 
Chair 
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TRIAL LAWYERS FORUM 


The First Party Insurance Bad Faith Claim: 
Basics and New Developments 


n 1982, the legislature created 

a new statutory cause of action 

which provides a civil remedy 

to persons damaged by an in- 
surer’s violation of certain enumerated 
provisions. In essence, the statute cre- 
ated the right to bring a “first party” 
bad faith claim against an insurer.! 
This article discusses and updates the 
basics of the law of first party bad faith 
claims. 


Applicable Statutes 

A person’s right to bring a first party 
bad faith action is governed by FS. 
§624.155. Probably the most common 
reason that first party bad faith claims 
are filed is that the insurer allegedly 
did not attempt in good faith to settle 
claims when, under all the circum- 
stances, it could and should have done 
so, had it acted fairly and honestly 
toward its insured and with due regard 
for the insured’s interests.2 Frequently, 
an unreasonable delay in payment will 
generate this type of allegation. The 
other actions that may subject an in- 
surer to liability for first party bad 
faith are set forth in F.S. §624.155(1)(a) 
and (b). 

Before a person may bring an action 
under this statute, the person must 
serve the Department of Insurance and 
the insurer with a civil remedy notice 
in a form prescribed by the Department 
of Insurance. In this notice, the person 
seeking the remedy must describe, in 


detail, the actions of the insurer that. 


the person contends constitute bad faith 
handling of the claim, the policy provi- 
sions in question, and the statutory 
provisions in question.* 

If, within 60 days after the filing of 
the notice, the insurer pays the dam- 
ages in question or corrects the circum- 
stances giving rise to the violation, no 
action is available under §624.155.5 


Part 1 


The most common 
reason that first 
party bad faith 

claims are filed is 
that the insurer 
allegedly did not 
attempt to settle 

claims when it 
could have 


by Brett J. Preston 
and George A. Vaka 


Paying “damages” under this section 
requires the insurer to pay all damages 
that resulted from the insurer’s bad 
faith action which the claimant may 
recover under Florida law. The in- 
surer must serve a written response to 
the notice within 60 days; its failure to 
do so creates a presumption of “bad 
faith.” 


Case Law Prerequisites 

Before one may maintain an action 
for first party insurance bad faith, the 
person must have obtained some type 
of determination that benefits were 
owed under the insurance contract. In 
Blanchard v. State Farm, 575 So. 2d 
1289 (Fla. 1991), the Florida Supreme 
Court held that the insured’s first party 
bad faith claim for failure to settle an 
uninsured motorist insurance claim did 


not even accrue until the insured’s 
action for contractual benefits was re- 
solved in the insured’s favor.® The court 
then stated: “Absent a determination 
of the existence of liability on the part 
of the uninsured tortfeasor and the 
extent of the plaintiff's damages, a 
cause of action cannot exist for a bad 
faith failure to settle.” 

Following Blanchard, Florida courts 
abated bad faith claims that had been 
brought simultaneously with claims for 
breach of contract.!° In 1994, the Flor- 
ida Supreme Court took this issue one 
step further. 

In Imhof v. Nationwide Mutual Ins. 
Co., 643 So. 2d 617 (Fla. 1994), the 
Supreme Court held that a complaint 
for bad faith brought pursuant to F-.S. 
§624.155 fails to state a cause of action 
unless the plaintiff alleges that there 
has been a determination of the extent 
of the insured’s damages.!! The Imhof 
court also noted that it was necessary 
for the insured to allege that the dam- 
ages exceeded policy limits before the. 
claim could be brought. 

An insured may satisfy this require- 
ment in ways other than by obtaining 
a judicial determination that the in- 
sured is entitled to insurance benefits. 
For instance, in Cunningham v. Stan- 
dard Guaranty Insurance Company, 
637 So. 2d 179 (Fla. 1994), a third party 
insurance case, the insurer and the 
insured agreed to try the bad faith 
action before the underlying negligence 
claim.!2 After the jury found the in- 
surer guilty of bad faith handling of the 
claim, the insurer maintained that the 
court lacked subject matter jurisdiction 
to decide the bad faith claim. It argued 
that the insured had not been damaged 
because judgment had not been entered 
against the insured in excess of the 
policy limits.!5 Citing Blanchard, the 
Supreme Court agreed that ordinarily 
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this requirement must be met before a 
bad faith claim may exist.!4 Nonethe- 
less, the court found that, in Cunning- 
ham, the parties’ stipulation to try the 
bad faith claim before the negligence 
claim dispensed with the requirement 
that the bad faith complaint allege the 
insured’s damage. !® 

The Fifth District has applied the 
Cunningham rationale in a first party 
bad faith case. In Clough v. GEICO, 
626 So. 2d 127 (Fla. 5th DCA 1994), 
the uninsured motorist carrier and 
insured stipulated that the insured’s 
damages exceeded the maximum avail- 
able uninsured motorist coverage, but 
did not stipulate to the precise amount 
of the insured’s damages.!© The court 
held that this stipulation satisfied the 
requirements of Blanchard, stating: “It 
is the establishment of the fact that 
such damages were incurred and not 
their precise amount which forms the 
basis for a subsequent first party cause 
of action for bad faith?!” 

The requirement that the plaintiff 
allege that damages have been deter- 
mined may also be satisfied if, after the 
expiration of 60 days following delivery 
of the civil remedy notice, the insurer 
concedes its obligations under the pol- 
icy. Brookins v. Goodson, 640 So. 2d 
110 (Fla. 4th DCA 1994). In Brookins, 


the court gave effect to Imhof'® by 
holding as follows: “We hold that the 
payment of the policy limits by the 
insurer here is the functional equiva- 
lent of an allegation that there has 
been a determination of the insured’s 
damages. It satisfies the purpose of the 
allegation—to show that the insured 
had a valid claim.”!9 


The “Fairly 
Debatable” Standard 

Until recently, no reported appellate 
decision from any Florida state court 
interpreted the standard by which the 
insurer’s conduct should be evaluated 
in a bad faith case. In 1988, then Chief 
Judge Hodges of the Middle District of 
Florida held that, based on persuasive 
authority from other jurisdictions, an 
insurer could not be liable under 
§624.155 if the claim was one which 
was “fairly debatable.’2° Under this 
standard, an insurer is not liable for 
bad faith if the evidence shows an 
objectively reasonable basis for the 
insurer’s denial of the first party insur- 
ance claim.2! The court entered sum- 
mary judgment in favor of the insurer, 
having found that the claim was fairly 
debatable.?2 

In State Farm Mutual Automobile 
Ins. Co. v. Laforet, 632 So. 2d 608 (Fla. 
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4th DCA 1993), the trial court in- 
structed the jury on the fairly debat- 
able standard, and the Fourth District 
determined that “the question of 
whether the evidence is fairly debat- 
able is for the jury.”23 The court ex- 
pressly refused to rule on the question 
of whether the fairly debatable stan- 
dard should apply in Florida, which the 
court described as an issue of first 
impression, because the case was re- 
solved on other grounds. The Florida 
Supreme Court heard oral argument 
on this case in January 1995, but had 
not rendered a decision as of the date 
of this writing. 

In Imhof, citing Reliance Inc. Co., 
the Florida Supreme Court stated, with- 
out comment: “An insurer has been 
found to have acted in bad faith when 
the disputed claim is determined not 
to be ‘fairly debatable’ . . . Under Reli- 
ance, a claim is not ‘fairly debatable’ 
only when there is no reasonable basis 
to deny policy benefits.”24 

More recently, the Second District 
Court of Appeal cast doubt on the 
applicability of the “fairly debatable” 
standard in Florida. While the above- 
quoted language from Imhof appears 
to be an adoption of the fairly debatable 
standard, the Second District disagreed 
in John J. Jerue Truck Broker v. INA, 
646 So. 2d 780 (Fla. 2d DCA 1994), a 
first party bad faith case. In this opin- 
ion, the Second District reversed the 
trial court’s summary judgment in fa- 
vor of INA, which had been entered on 
a finding that INA’s denial of the 
plaintiff's claim was fairly debatable. 

The John J. Jerue court expressly 
rejected the holding of Reliance Ins. 
Co., and instead adopted the approach 
set forth in Robinson v. State Farm 
Fire and Casualty Co., 583 So. 2d 1063 
(Fla. 5th DCA 1991), a third party bad 
faith case.2° Rather than test INA’s 
conduct against the fairly debatable 
standard, the John J. Jerue panel 
evaluated INA’s conduct under three 
of the five factors that the Robinson 
court adopted to consider whether an 
insurer acted in bad faith. Those fac- 
tors included: 

1) The insurer’s effort to resolve 
promptly the coverage issues or other- 
wise limit any potential prejudice to 
the insured; 

2) The substance of the coverage 
disputes for the weight of the legal 
authority on the coverage issue; and 

3) The insurer’s diligence or thor- 


oughness in investigating the facts 
specifically pertinent to coverage.2® 
The court went on to hold: 


We reject the proposition that the proper 
standard to apply in determining a claim for 
unfair insurance trade practices is the “fairly 
debatable” standard. Instead the trial court 
must consider all of the circumstances in- 
volved in the denial of coverage in evaluat- 
ing an insurer’s liability for bad faith. Those 
circumstances should include, but are not 
limited to, the factors set forth in Robinson 
which are found in this opinion.2? 


In a footnote, the court stated that, 
while the Supreme Court in Imhof 
noted that Reliance Ins. Co. applied the 
fairly debatable standard, Imhof did 
not approve or adopt the fairly debat- 
able standard.?8 If one accepts this 
statement, it would appear that in 
districts other than the Second, Florida 
law is unclear concerning whether the 
fairly debatable standard is applicable 
to a first party insurance bad faith 
claim. 


Compensatory Damages 

Section 624.155(3) simply provides 
that, upon adverse adjudication at trial 
or upon appeal, the insurer shall be 
liable for damages, together with court 
costs and reasonable attorneys’ fees 
incurred by the plaintiff. In McLeod v. 
Continental Ins. Co., 591 So. 2d 621 
(Fla. 1992), the Florida Supreme Court 
held that the damages recoverable in 
a first party bad faith claim are those 
damages proximately caused by the 
insurer’s bad faith.29 Those damages 
(which may exceed policy limits) may 
include, but are not limited to, interest, 
court costs, and reasonable attorneys’ 
fees incurred by the plaintiffs.°° The 
attorneys’ fees recoverable include fees 
incurred in the underlying action as a 
result of the insurer’s bad faith ac- 
tions.*! 

Compensatory damages for mental 
pain and anguish are generally not 
available in a first party bad faith 
action. In McLeod, the Florida Su- 
preme Court stated that its decision did 
not affect the holding of Butchikas v. 
Travelers Indemnity Co., 343 So. 2d 
816, 819 (Fla. 1976).22 The Butchikas 
court expressly stated that, absent physi- 
cal injury, compensatory damages for 
mental anguish are unavailable.** Two 
recent Florida Supreme Court deci- 
sions confirm the continued viability 
of the impact doctrine and appear to 
support the conclusion that these dam- 


ages are not available in a first party 
bad faith case. See Gonzalez v. Metro- 
politan Dade County Public Health 
Tru; Sex Be 20 
Weekly S101 (Fla. March 2, 1995); R..J. 
v. Humana of Florida, Inc., ___ So. 
2d __, 20 Fla. L. Weekly S103 (Fla. 
March 2, 1995).34 The statutory cause 
of action provided in §624.155 does not 
expand recovery for mental pain and 
suffering beyond the rule applied in 
common law.*5 


Punitive Damages 

In appropriate circumstances, and 
after complying with F.S. §768.72,36 a 
claimant in a first party insurance bad 
faith case may seek to recover punitive 
damages. Section 624.155(4) provides 
that no punitive damages shall be 
awarded under §624.155 unless the 
acts giving rise to the violation incur 
with such frequency as to indicate a 
general business practice and these 
acts are: (a) willful, wanton, and mali- 
cious; (b) in reckless disregard for the 
rights of any insured; or (c) in reckless 
disregard for the rights of a beneficiary 
under a life insurance contract.37 

Certain appellate decisions have im- 
posed the additional requirement that, 
in order to recover punitive damages 
under §624.155, the plaintiff must also 
prove a degree of outrageous or 
egregious conduct by the insurer.*® 
However, in Home Ins. Co. v. Owens, 
573 So. 2d 343 (Fla. 4th DCA 1990), 
the court opined that the standard for 
awarding punitive damages set forth 
in §624.155(4)(a) is simply a repetition 
of the pre-statute essentials to support 
an award of punitive damages.*? The 
court then observed that, while 
§624.155(4)(b) appears to permit puni- 
tive damages for less egregious con- 
duct, which is merely in “reckless disre- 
gard for the rights of any insured,’ 
analysis of relevant authorities makes 
this conclusion uncertain.*° 

Because litigation involving punitive 
damages under §624.155(4) involves 
discovery beyond a single claim or 
litigation file, one may expect such 
discovery to be exceedingly costly. To 
protect insurers from the expense of 
substantial discovery in meritless puni- 
tive damages claims, F.S. §624.155(4) 
provides that a claimant for punitive 
damages under §624.155(4) must post 
in advance the cost of discovery. Those 
costs will be awarded to the insurer if 
no punitive damages are awarded to 
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the plaintiff.*! 


Conclusion 


The law of first party bad faith is still 
evolving in Florida. Certain recent de- 
velopments have been favorable to in- 
surers, and others to insureds. This 
field is one in which many opportuni- 
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ties still exist for knowledgeable and 
creative attorneys to help shape the 
way in which the law develops. 0 


1JIn 1982, the Florida Legislature en- 
acted F.S. §624.155. Before this statute was 
enacted, there was no cause of action for 
first party bad faith in Florida. Industrial 
Fire and Casualty Ins. Co. v. Romer, 432 
So. 2d 66 (Fla. 4th D.C.A. 1983); Brookins 
v. Goodson, 640 So. 2d 110 (Fla. 4th D.C.A. 
1994). 

First party bad faith usually involves an 
insurer’s wrongful refusal to settle a claim 
accruing directly to its own insured. In 
contrast, third party bad faith essentially 
consists of conduct of a liability insurer 
which exposes its insured to an excess 
judgment when the insurer could have and 
should have settled the claim against its 
insured within the policy limits. Clough v. 
Gov't Employees Ins. Co., 636 So. 2d 127, 
129 (Fla. 5th D.C.A. 1994); Thompson v. 
Commercial Union Ins. Co., 250 So. 2d 259 
(Fla. 1971). 

Actions for bad faith under Fra. Star. 
§624.155 are preempted where the first 
party insurance arrangement in question 
falls within the scope of the Employee 
Retirement Income Security Act (ERISA). 
Swerhun v. Guardian Life Ins. Co. of Amer- 
ica, 979 F.2d 195 (11th Cir. 1992). 

2 Fria. Star. §624.155(1)(b)(1). 

3 Fra. Star. §624.155(2). 

41d. 

5 Fra. Star. §624.155(2)(d). 

6 Hollar v. International Bankers Ins. 
Co., 572 So. 2d 937 (Fla. 3d D.C.A. 1990). 

7 Imhof v. Nationwide Mutual Ins. Co.. 
643 So. 2d 617 (Fla. 1994). 

8 Blanchard v. State Farm, 575 So. 2d 
1289, at 1291 (Fla. 1991). 

9 Td. 
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Editor’s Note 

After this article was submitted for 
publication, the Florida Supreme Court 
handed down an extensive opinion 
concerning first party bad faith in 
State Farm Mutual Automobile Ins. 
Co. v. Laforet (Case No. 83, 537, April 
20, 1995). Next month’s Trial Lawyers 
Forum will address the impact of this 
new opinion on the issues addressed 
in this article. 
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GENERAL PRACTICE 


The Doctrine of Lis Pendens: 
The Need for a Balance 


n the 1990s, the Florida Su- 
preme Court! narrowed the 
scope of the doctrine of lis pen- 
dens, but has not gone as far 
as other jurisdictions in protecting a 
property holder from a wrongful filing 
of lis pendens. In Chiusolo v. Kennedy, 
614 So. 2d 491 (Fla. 1993), the court 
refused to require any review of the 
merits of the underlying claim in a lis 
pendens discharge hearing,? thereby 
allowing nonmeritorious claims to bur- 
den the alienability of property. 
One court has termed a lis pendens 
a “practical blackjack.” A legislative 
committee recently dubbed “[l]is pen- 
dens. . . the ‘nuclear weapon’ of prop- 
erty disputes.”4 
Technically, a notice of lis pendens 
is a notice of pending litigation and 
does not prohibit alienation of prop- 
erty. Practically speaking, due to se- 
cured real property financing and the 
use of title insurance, the notice may 
act as a provisional remedy.® The no- 
tice produces a cloud on title which 
may devastate the marketability of the 
encumbered property.® It creates a 
priority favoring the lis pendens propo- 
nent if the proponent prevails in the 
pending litigation,’ and may cut off 
otherwise-superior unrecorded inter- 
ests or liens.2 Nowhere is the impact 
of the notice more clearly seen than in 
negotiations where the threat of lis 
pendens is used as leverage to squeeze 
a property owner into an unfavorable 
settlement.9 
In Chiusolo, the Supreme Court, on 
conflict jurisdiction, properly placed 
the burden of proof in a hearing on 
discharge upon the lis pendens propo- 
nent.!° The court affirmed the Fifth 
District’s requirement that the propo- 
nent prove that the claim affects the 
property,!! but rejected the district’s 
second requirement that the proponent 


Chiusolo’s narrow 
statutory 
construction 
insufficiently 
protects property 


holders from 
wrongful filings of 
lis pendens and 
unfairly balances 
the interests of 
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prove a substantial likelihood of suc- 
cess on the merits.!2 By imposing no 
further evidentiary burden upon the lis 
pendens proponent in a hearing on 
discharge, the court has allowed a lis 
pendens to be maintained without proof 
of any factual merit of the claim. 
Nevertheless, district courts of appeal 
are seeking to curb the abuses of lis 
pendens procedures. Rejecting dicta in 
Chiusolo, the Third District recently 
held that the posting of a bond is 
mandatory to protect a property holder’s 
interests.!5 Courts are also increas- 
ingly awarding attorneys’ fees for the 
removal of a wrongful lis pendens.!4 
Other states have enacted statutes 
requiring a trial court to determine, in 
a hearing on discharge, that the claim 
is probably valid! or that the propo- 
nent is likely to prevail in the action.!® 
In this way, the lis pendens proponent 
can have an underlying claim evalu- 


ated at an initial stage, and property 
holders may be proiected from meritless 
claims. 


Origins of the Doctrine 

The doctrine of lis pendens is based 
upon the maxim, “Pendente lite nihil 
innovetur,” which means that “nothing 
should be changed during the pen- 
dency of an action.”!7 Defined as the 
jurisdiction, power, or control which 
courts acquire over property involved 
in a suit,!8 the doctrine has been traced 
back to Roman law,!9 and was promul- 
gated by Sir Frances Bacon as Lord 
Keeper of the Great Seal in 1618.29 At 
common law, the purchaser of land 
involved in litigation was bound by the 
judgment whether or not one had no- 
tice of the suit. This rule had harsh 
effects upon an innocent purchaser 
who forfeited his or her interest when 
it derived from the losing party in the 
suit, or upon a mortgagee whose lien 
was subordinated to claims of other 
parties of which the mortgagee was 
unaware. In 1892, the Florida Legisla- 
ture enacted a statute providing that 
purchasers or encumbrancers are 
charged with notice only of matters 
appearing of record when they ac- 
quired their interest. 


Statutory Lis Pendens 

The statutory notice of lis pendens 
warns third party purchasers or en- 
cumbrancers that the title to property 
is in litigation and they may be bound 
by an adverse judgment.?! The notice 
protects the plaintiff from intervening 
liens and possible extinguishment of 
the plaintiffs unrecorded equitable 
lien.22 It also may preclude the enforce- 
ment of a prior unrecorded lien, except 
for the interests of persons in posses- 
sion or easements of use, unless its 
holder intervenes in the proceedings 
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within 20 days.?3 If the holder does not 
intervene and the proceedings result 
in a judicial sale, then the property is 
forever discharged from the unrecord- 
ed lien.24 However, if the notice is 
discharged, then the notice does not 
affect the validity of any unrecorded 
interest or lien.25 

A properly executed notice of lis 
pendens”¢ is not effective until a notice 
of the commencement of the action is 
recorded in the office of the clerk of the 
circuit court of the county where the 
property is located.27 The notice does 
not affect property not described in the 
pleadings and must be limited to mat- 
ters in dispute between the parties.?® 
The required relief must specifically 
affect the property in question.?9 


A Bifurcated Scheme 

Section 48.23 provides for two types 
of notices of lis pendens, based upon 
the plaintiff's cause of action. Where 
the initial pleading indicates that the 
action is founded upon the provisions 
of a duly recorded instrument, which 
provides public notice of a cloud on the 
property,°° or where construction liens 
are at issue, the plaintiff maintains a 
lis pendens as a matter of right for the 
duration of the action.*! 

Where, however, the initial pleading 
does not show that the action is founded 
on a duly recorded instrument or on a 
construction lien, and the lis pendens 
for the first time announces plaintiffs 
claimed interest in the property*? plac- 
ing a cloud on the title that did not 
exist,** the notice is not effectual be- 
yond one year.*4 The court may extend 
the time on reasonable notice and for 
good cause, as justice requires.*> In 
these actions, the court may control 
and discharge the notice of lis pendens 
as the court may grant and dissolve 
injunctions.*® 


Use and Priority 

The use and priority of notices of lis 
pendens are subject to some restric- 
tions. Real estate brokers and sales- 
people may not record a notice of lis 
pendens in connection with a suit to 
collect a real estate commission unless 
the notice is based upon a judgment 
rendered by a court of this state, or a 
broker who places a lien on property 
has been expressly permitted to do so 
by contractual agreement.*7 In addi- 
tion, the doctrine of equitable estoppel 
may preclude the application of the 


rule of lis pendens,?° and the Uniform 
Commercial Code perfection scheme is 
not subordinated to it.39 


Dissolution, Bond, 
and Discharge 

Notices of lis pendens are automati- 
cally dissolved when claims are dis- 
missed, even though the entire action 
may not have been dismissed.4° A 
notice of lis pendens that lacks one or 
more of the statutory requirements?! 
is facially defective and may be dis- 
solved by a trial court in its discre- 
tion.42 

In a claim not founded on a duly 
recorded instrument or construction 
lien, the property holder may move for 
discharge and request an evidentiary 
hearing. To discharge the lis pendens, 
the property holder may post a bond 
to protect the plaintiffs interests in the 
event the plaintiff prevails.42 To main- 
tain the lis pendens, the proponent 
must prove a fair nexus between the 
apparent legal or equitable ownership 
of the property and the dispute embod- 
ied in the lawsuit. A fair nexus exists 
where alienation of the property or the 
imposition of intervening liens conceiv- 
ably could disserve the purposes for 
which lis pendens exists.*4 

If the proponent proves the nexus 
between property ownership and the 
dispute, the proponent may be re- 
quired to post a bond to protect the 
property holder from damages caused 
by an unjustified lis pendens. The 
determination of the appropriateness 
of a bond may differ throughout the 
state. In Chiusolo, the Supreme Court 
stated that a property holder must 
show irreparable injury in order to 
qualify for a bond.*5 Rejecting the 
court’s irreparable injury requirement 
as dicta, however, the Third District 
recently held that the proponent must 
post a bond where a lis pendens is not 
maintained as a matter of right.4® 


Actions for Damages 

In the event of a bad faith filing of a 
notice of lis pendens, the property 
holder may be compensated for any 
harm resulting from the lis pendens. 
Wrongful filing of a lis pendens can 
subject the buyer to liability for conse- 
quential damages if the seller cannot 
resell the property*”? and it has de- 
clined in value.*® The buyer may also 
be exposed to tort claims based on 
disparagement of property*? or mali- 
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cious prosecution.*? 


Discouraging 
Recordation and Filing 

Prejudgment procedural safeguards, 
rather than post-judgment remedies, 
are a more efficient and adequate 
method of protecting each party’s inter- 
ests. Practitioners, through the draft- 
ing of contracts, may seek to protect 
property holders by discouraging the 
recording of instruments and the filing 
of notices of lis pendens. When a docu- 
ment is not recorded, the lis pendens 
proponent lacks the statutory predi- 
cate to maintain the notice as a matter 
of right®! and thus bears the eviden- 
tiary burden in a hearing on discharge. 

Contracts could also penalize record- 
ing of the contract or the filing of a 
notice of lis pendens. An example reads: 
“the recording of this contract or the 
filing of a notice of lis pendens by the 
buyer or buyer’s agent shall constitute 
a material breach and terminate buy- 
ers’ rights.” However, such prohibi- 
tions may violate the contract buyer’s 
equitable rights.5? 

To relieve a buyer of anxiety about 
possible litigation involving the prop- 
erty, where the sales contract prohib- 
ited recordation and/or the filing of a 
lis pendens, a seller could execute a “no 
pending litigation affidavit” at closing. 
The affidavit would attest to the ab- 
sence of any claims of pending litiga- 
tion. This would be similar to the “no 
lien affidavit” a seller currently may 
execute at closing.®? 

Additional contract provisions can 
offer financial protection to the prop- 
erty holder in the event of a wrongful 
filing of a lis pendens. Provisions may 
provide for a surety bond when man- 
dated, or for a guarantor to secure the 
obligation of the proponent should the 
proponent become liable for damages 
resulting from the lis pendens. Con- 
tracts involving brokers and salesper- 
sons also require scrutiny. Such con- 
tracts need not provide for the filing of 
a notice of lis pendens. The relevant 
statute prohibits such a filing unless 
either the contract permits a broker to 
place a lien on the property, or a 
judgment rendered within the state is 
recorded.*4 


Conclusion 

It is legal fiction that a notice of lis 
pendens constitutes no more than a 
notice of pending litigation. Instead, 


the notice has the effect of an injunc- 
tion, generally precluding the sale or 
encumbrance of the affected property. 
Chiusolo’s narrow statutory construc- 
tion insufficiently protects property 
holders from wrongful filings of lis 
pendens and unfairly balances the in- 
terests of the competing parties. A 
statutory modification requiring the lis 
pendens proponent to prove a substan- 
tial likelihood of success on the merits 
or, at the least, prove the probable 
validity of the claim is warranted un- 
der the plain language of the lis pen- 
dens statute that the “court may con- 
trol and discharge the notice of lis 
pendens as the court may grant and 
dissolve injunctions.55 Requiring the 
merits of the claim to be evaluated 
before the property owner’s interest is 
seriously affected would remove the 
harshness which the lis pendens im- 
poses upon property owners without 
jeopardizing the state interest that the 
lis pendens advances. Also, a legisla- 
tive or statewide judicial requirement 
for the mandatory posting of a bond 
may equitably balance competing in- 
terests. At this time, however, practi- 
tioners may structure contracts to pro- 
hibit recordation or the filing of a 
notice of lis pendens, and thereby pro- 
tect the property holder from the un- 
fair burden on alienability imposed by 
a lis pendens notice under current law. 0 
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IT'S NO WONDER 
THAT OTHER TITLE INSURERS 


DON'T OFFER THE SERVICES WE DO. 


WHAT WOULD 
THEIR STOCKHOLDERS SAY? 


So, rather than rattle their 
stockholders, they just talk about 
service. In our industry, like many 
others, service is the buzzword 
of buzzwords. 

That's too bad, because when 
everybody starts making big 
claims about service, it tends to 
obscure the real facts. Facts like 
this: For almost 50 years, The 
Fund has led the way in providing 
services to Florida's real estate 
attorneys. And no one else has 
ever come close. 


We Keep Members Happy, 
Not Stockholders. 

The Fund is not a public 
corporation. We don't have to 
please shareholders or a parent 
corporation, release quarterly 
reports, or pay stock dividends. 
Nor are we owned by a conglom- 
erate, with projections to make 
and quotas to meet. 

Our gauge of success is 
different; it's based on how much 
our services are used. How many 
hundreds of thousands of times 
our on-line information services 
are utilized, how many thousands 
of attorneys attend our seminars, 
how many thousands of copies of 
Title Notes are in circulation, and 
how successful we have been in 
lobbying for the benefit of our 
members. 

Not that it isn't nice to under- 
write title insurance. It's an impor- 
tant part of what we do as well, 
and we're very successful at it -- 
we're Florida's leading title insurer, 
and one of the top ten in the 
nation. 

But our success doesn't go 
to the bottom line. It goes to 
our members. 


The Fund Was Different From 
The Beginning. 
And We Get More Different 
All The Time. 

The Fund was started by real 
estate attorneys because the foun- 
ders saw a need for an organi- 
zation dedicated to the support 
of their peers. They foresaw that, 
without such an organization, 
there was a strong risk we would 
all be pushed out of real estate 
practice. 

And in many states, that's 
exactly what happened. But in 
Florida, largely because The Fund 
has been a competitive check on 
other underwriters, attorney 
agents haven't been eliminated 
from the process. 

Because of our mission, we 
have always done business solely 
through attorney agents. We don't 
do direct business, we don't sign 
up lay title companies, and we 
don't compete with attorneys. 
Moreover, we have never had 
agency agreements; while we 
insist that our agents be members 
of The Bar in good standing and 
professional in their practices and 
ethics, we haven't participated 
in the trend toward limiting 
agents to a chosen few, setting 
quotas, and booting out the 
agents who don't make them. 

Our attorney agents in Florida 
number over six thousand. Our 
competitors have, typically, a few 
dozen. No wonder. 


Ask The Other Underwriters 
How They Feel About Licensing. 
And What They've Done 
About It. 

We've always actively repre- 
sented the interests of real estate 
attorneys at the legislative level. 
We support lobbying efforts in 
both Tallahassee and Washington, 
D.C. And we don't get a lot of help 
from other underwriters. 


The licensing issue was a 
litmus test. While we fought 
against double licensing for real 
estate attorneys, arguing that 
lawyers were already licensed 
and did not need another license 
to write title insurance, other 
underwriters were conspicuously 
silent. 

It's happened again and again, 
through the years. We have come 
to the defense of Florida's real 
estate attorneys. And other under- 
writers have chosen not to. 
Dreaming, perhaps, of the day 
when all attorney agents would 
go away and commissions would 
no longer have to be split. 


This Is Not To Blow 
Our Horn. 

Or Even To Blow The Whistle. 
We already get one out of 
four premium dollars in Florida, 
which is a healthy share of 

market. 

Title insurance companies 
have been competing on price 
for so long, and so recklessly, that 
now there's a conception out 
there that not only is title insur- 
ance pretty much the same, but 
the companies that provide it are 
pretty much the same. 

Which is not at all true. The 
Fund's services, support, and 
mission all show that we think 
our members are all-important. 

Sort of the way those other 
companies think of their 
stockholders. 
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TAX LAW NOTES. 


The Lingering Demise of Tax Exempt 
Mutual and Captive Insurance Companies 


pon close study of IRC 

§501(m),! one wonders 

why Congress even both- 

ered to enact the rather 
superfluous provision. Prior to its en- 
actment as part of the 1986 Tax Reform 
Act, attaining or maintaining the ex- 
empt status of an entity which provided 
insurance to its exempt parent and 
other unaffiliated exempt organizations 
was already a difficult, if not impossi- 
ble task. Moreover, the ability to deny 
tax exempt status to captive or mutual 
insurance companies seemed previously 
present in IRC §502, the provision 
denying tax exempt status to feeder 
organizations. 

Nevertheless, recent litigation in- 
volving insurance companies seeking 
tax exempt status indicates that per- 
haps Congress was correct in codifying 
what might be referred to as an “insur- 
ance feeder” provision. In addition, the 
current, revenue-driven attempt to tax 
income earned by foreign captive in- 
surance companies controlled by tax 
exempt organizations seems to com- 
plete the demise of the tax exempt 
insurance industry. Only with respect 
to governmental functions and agen- 
cies is there still support for the tax 
exempt insurance company. 

Prior to the enactment of IRC 
§501(m), the issue of whether a group 
self-insurance pool was tax exempt 
generally depended upon an analysis 
of the “substantial purpose” require- 
ment contained in Treasury Regulation 
§1.501(c)(3)-1(c1) which denies tax 
exempt status to an entity or organiza- 
tion if “more than an insubstantial 
part of its activities is not in further- 
ance of an exempt purpose.” In addition, 
Treas. Reg. §1.501(c)(3)-1(e)(1) allows 
an entity to operate a trade or business 
as a substantial part of its activities 
but only “if the operation of such trade 


Tax exempt 
organizations 
remain dependent 
upon insurance as 
@ necessary means 
of achieving the 
charitable goal 


by Darryll K. Jones 


or business is in furtherance of the 
organization’s exempt purpose... .” 
Thus, the analysis turned upon whether 
the selling of insurance constituted an 
activity which furthered an exempt 
purpose. 

Two cases indicate that the provision 
of insurance in return for a premium 
is generally viewed as an activity which 
does not further an exempt purpose. 
In American Association of Christian 
School Voluntary Employees Benefici- 
ary Association Welfare Plan Trust v. 
United States, 850 F.2d 1510 (11th 
Cir. 1988), the 11th Circuit held that 
a trust conducted a substantial nonex- 
empt activity by providing insurance 
to employees of its tax exempt mem- 
bers in exchange for premium pay- 
ments.? The 10th Circuit came to a 
similar conclusion in Mutual Aid Asso- 
ciation v. United States, 759 F.2d 792 
(10th Cir. 1985), where an unincorpo- 
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rated insurance association sold 
insurance to its tax exempt members. 
In both cases, the provision of insur- 
ance exclusively to other tax exempt 
organizations did not change what the 
courts essentially viewed as commer- 
cial activities. Instead, the courts looked 
to the manner in which the entity or 
organization sold its insurance, focus- 
ing on the similarities with commercial 
insurance companies.? 

In addition to the general view illus- 
trated by the cases discussed above, 
the principal underlying IRC §502 
seemed to address whether an organi- 
zation, the sole claim to exemption of 
which is the selling of services or 
products to other exempt organiza- 
tions, qualified as tax exempt under 
IRC §501. The principle of IRC §502 is 
that an otherwise noncharitable pur- 
pose is not made charitable merely 
because it is performed for the benefit 
of exempt entities or that the profits 
derived from the activity are paid to 
exempt organizations. The applicable 
regulation states: 


[TJhe subsidiary organization is not exempt 
from tax if it is operated for the primary 
purpose of carrying on a trade or business 
which would be an unrelated trade or busi- 
ness (that is, unrelated to exempt activities) 
if regularly carried on by the parent organi- 
zation. For example, if a subsidiary 
organization is operated primarily for the 
purpose of furnishing electric power to con- 
sumers other than its parent organization 
(and the parent’s tax-exempt subsidiary 
organizations), it is not exempt since such 
business would be an unrelated trade or 
business if regularly carried on by the 
parent organization. Similarly, if the or- 
ganization is owned by several unrelated 
exempt organizations, and is operated for 
the purpose of furnishing electric power to 
each of them, it is not exempt since such 
business would be an unrelated trade or 
business if regularly carried on by any one 
of the tax-exempt organizations.* 


Clearly the principle that providing 


goods and/or services to tax exempt 
organizations is insufficient, in itself, 
to obtain tax exempt status under IRC 
§501(c)(3) or (4) was clearly stated 
prior to the enactment of IRC §501(m). 

Even the preface to IRC §501(m) 
admits to its superfluous nature. IRC 
§501(m) provides that an organization 
described in IRC §501(c)(3) or (4) shall 
not be exempt if a substantial part of 
its activities consists of providing com- 
mercial-type insurance. In addition, 
IRC §501(m) provides that if the sale 
of insurance is insubstantial, it is nev- 
ertheless presumptively an unrelated 
trade or business. 

As noted earlier, an organization 
which sells insurance to other unre- 
lated tax exempt entities is not 
described in either IRC §501(c)(3) or 
(4) to begin with, thus apparently mak- 
ing IRC §501(m) unnecessary. More- 
over, the rule previously existed that 
the sale of insurance does not further 
an exempt purpose, therefore consti- 
tuting an unrelated trade or business. 
It is appropriate to recall that a pure 
captive, that is, one which provides 
insurance only to its parent organiza- 
tion, is not providing insurance and 
therefore may qualify as an exempt 
organization.5 Hence IRC §501(m) has 
no effect on pure captives. Finally, the 
drafters of IRC §501(m) acknowledge, 
at least implicitly, the superfluous na- 
ture of the provision: 


The providing of insurance benefits by an 
organization otherwise described in sec. 
501(c\(3) generally is considered a commer- 
cial activity that does not meet the 
requirements for tax-exempt status. For 
example, if two or more unrelated tax- 
exempt organizations pool funds for the 
purpose of accumulating and holding funds 
to be used to satisfy malpractice claims 
against the organizations, the organization 
holding the pooled funds is not entitled to 
tax exemption because the activity (i.e., the 
provision of insurance) is inherently com- 
mercial in nature.® 


The drafters also acknowledge that 
a pure captive situation is not a com- 
mercial activity and therefore does not 
endanger IRC §501(c)(3) or (4) qualifi- 
cation, nor is the situation affected by 
IRC §501(m).? 

Despite the apparent clarity of the 
law prior to and even after IRC §501(m), 
there are three recent cases in which 
courts were called upon to decide the 
tax exempt status of organizations pro- 
viding insurance only to other tax 
exempt organizations.® It is helpful, 


first though to discuss the reasons for 
tax exempt insurance pools. With the 
decline of the doctrine of charitable 
immunity,? charitable organizations 
have been forced to join the rest of 
commerce in seeking ways to prevent 
drainage of resources through tort or 
casualty loss. Therefore, charitable or- 
ganizations became subject to the same 
fluctuating market forces applicable 
to taxable organizations. These include 
high or unstable premium costs, un- 
timely cancellations, lack of coverage 
altogether, lack of control over the 
insurer, and lack of access to the rein- 
surance market. As a result, many 
exempt organizations turned to mutual 
or pure captive insurance companies 
for purely nontax reasons. The appar- 
ent belief in a tax benefit, as well, 
merely made a desirable business 
choice more advantageous. 

The judicial response, however, has 
not been favorable from a tax stand- 
point. Essentially, a domestic, privately 
owned captive or mutual insurance 
company will attain tax exempt status 
only if it is a pure captive, one that 
ensures only the risks of its parent and 
closely affiliated organizations. A cap- 
tive which provides insurance for a 
group of unrelated exempt organiza- 
tions will not attain tax exempt status 
under IRC §501(c)(3) or (4). In each of 
three cases decided last year, the enti- 
ties sought tax exemption because they 
provided insurance only to other tax 
exempt entities.!° Essentially, a mu- 


tual benefit corporation owned by or 
comprised of similar exempt member 
organizations issued liability or casu- 
alty policies exclusively to individual 
members. In one case, the petitioner 
argued that in doing so, the corpora- 
tion furthered the exempt purposes of 
its member organizations by providing 
a needed product without the unstable 
circumstances which sometimes oc- 
curred in the insurance market.!! 
Both the Tax Court and the Court 
of Claims rejected the assumption that 
the selling of insurance furthered an 
exempt purpose, in one case stating, 
“providing insurance to 487 unrelated 
exempt organizations is not an activity 
that is vital to each member’s exempt 
purpose. Such a service neither goes 
to the essence of running each of plain- 
tiffs member organizations nor con- 
stitutes an activity which would nor- 
mally be performed by the member 
organizations.”!2 The courts are not 
impressed by the fact that mutual or 
captive insurance companies support 
the charitable function by reducing 
overhead costs and thereby making 
more funds available to the exempt 
activity. Thus, each court first rejected 
the initial assumption that the organi- 
zations even qualified under IRC 
§501(c\(3) or (4). Only then did they 
engage in the extra academic exercise 
prompted by the enactment of IRC 
§501(m). In any event, the conclusion 
seems clear that private insurance 
pools, even those exclusively servicing 
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tax exempt entities, cannot enjoy tax 
exempt status. 

Another insurance pool option which 
would appear to be in danger is the 
formation of an offshore captive insur- 
ance company. Under this technique, 
the domestic tax exempt organization 
creates an insurance company in a 
foreign jurisdiction. Since the offshore 
captive is not subject to U.S. taxation, 
the cost of insurance is less for the 
domestic exempt organization. In addi- 
tion, the exempt organization is able 
to maintain control and thereby allevi- 
ate the problems and ills associated 
with the commercial insurance mar- 
ket. Moreover, if the foreign organiza- 
tion is a pure captive, the domestic 
parent does not jeopardize its exempt 
status.!35 Under IRC Subpart F, how- 
ever, the domestic organization would 
still realize income, even when the 
foreign captive makes no actual distri- 
butions. IRC Subpart G income, which 
includes income from the issuance of 
insurance and certain passive gain, 
must be realized regardless of whether 
it is actually distributed to the share- 
holder. Thus, the domestic tax exempt 
is treated as realizing income from its 
captive insurer. 

In 1990, the IRS issued a series of 
private letter rulings in which it con- 
sidered whether a tax exempt organ- 
ization realizes unrelated business in- 
come from the phantom income 
attributable under Subpart F. In its 
initial ruling, the service stated that 
the income, regardless of its source, 
was to be treated as a dividend, and 
therefore excluded from the gross in- 
come by IRC §512(b)(1).!4 Later, 
however, the service stated in Private 
Letter Ruling 9043039 that the charac- 


ter of the phantom income would be 
determined by the source from which 
it was deemed paid.!® An offshore cap- 
tive which provides insurance to several 
unrelated entities and collects real prop- 
erty rental income, for example, would 
cause the attribution of two forms of 
income to the parent exempt organiza- 
tion. The first type would be IRC 
§501(m)(2). The second type of income 
would be treated as real property rental 
income, excluded from unrelated busi- 
ness taxable income by IRC 

It is not absolutely clear that the 
service’s position in Priv. Ltr. Rul. 
9043039 is correct, since there is no 
statutory authority to ignore the sepa- 
rate corporate identities of the parent 
and subsidiary. As a result, the House 
of Representatives firmly adopted the 
“look-through” approach of the Priv. 
Ltr. Rul. 9043039 as part of the Budget 
Reconciliation Act of 1989 and the Tax 
Simplification and Technical Correc- 
tions Act of 1994. Neither provision 
survived to full passage and the cur- 
rent tax bill before the House Ways 
and Means Committee does not contain 
the look-through authority.!° Hence, 
the service’s look-through approach 
may be subject to challenge. 

If the look-through approach of Priv. 
Ltr. Rul. 9043039 survives, though, the 
substantial nonexempt treatment of 
insurance sales under pre- and post- 
IRC §501(m) analysis, and the pre- 
sumptively unrelated business income 
treatment provided by IRC §501(m)(2) 
would be extended to offshore mutual 
and captive insurance companies. Al- 
though those companies would be 
jurisdictionally exempt from taxation, 
they would be placed on par with 
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appear in this issue of the Journal not only help 
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domestic insurance companies. There- 
fore, they would be taxed via a levy on 
the domestic exempt shareholders to 
the extent they provided insurance for 
more than just a parent exempt organi- 
zation and its closely related entities, 
or engaged in other activities which 
would be considered unrelated if con- 
ducted by the tax exempt parent. 
There is yet one other limited in- 
stance in which a mutual insurance 
company can achieve the functional 
equivalency of tax exempt status. Un- 
der IRC §115, income derived from the 
exercise of an essential governmental 
function which accrues to a state or 
political subdivision is excluded from 
gross income. In Priv. Ltr. Rul. 
9436048, public school districts created 
X, an unincorporated nonprofit asso- 
ciation which provided workers’ 
compensation insurance to members. 
If the members were private entities, 
the association’s request for tax ex- 
empt status would likely be denied 
under the analysis discussed above. In 
the letter ruling, however, the Service 
stated that “protecting the public school 
districts that are members of X with 
financial protection against losses is 
an essential governmental function be- 
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cause it is of direct benefit to the school 
districts themselves.” Thus, the income 
earned by a mutual insurance com- 
pany exclusively owned by and operated 
for public agencies can be made economi- 
cally tax exempt. 

Importantly, the ruling seemed con- 
ditioned upon the nonparticipation of 
private interests. Thus, mutual and 
captive insurance pools are still viable 
for public agencies, such as universi- 
ties, public hospitals, or political 
subdivisions seeking access to stable 
insurance. It remains to be seen, how- 
ever, what effect sharing of ownership 
with private concerns would have on 
the taxation of the mutual or captive 
insurance entity. 

A jurisprudential comment is appro- 
priate in closing. The enactment of IRC 
§501(m) does nothing to change the 
difficulty in achieving tax exempt status 
of mutual or captive insurance compa- 
nies, except to the extent enactment 
confirmed existing law. Yet, tax ex- 
empt organizations remain dependent 
upon insurance as a necessary means 
of achieving the charitable goal. At the 
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same time they are increasingly sub- 
ject to the fluctuating insurance 
market. As a result, groups of similar 
but unrelated charitable institutions 
can better achieve their respective chari- 
table purposes if they are allowed to 
pool resources for the common charita- 
ble good. It is therefore unfortunate 
that Congress would have enacted a 
provision which presumptively and ir- 
refutably labels mutual or captive 
insurance as unrelated to any charita- 
ble purpose. Although the courts first 
failed to recognize the potential chari- 
table purpose in exempt organizations 
providing mutual insurance exclusively 
for themselves, the enactment of IRC 
§501(m) only compounded the failure.O 


1 All references are to the Internal Reve- 
nue Code of 1986, as amended. 

2 Although the case was decided after 
IRC §501(m) was enacted, it rested largely 
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upon pre-IRC §501(m) law. 

3 Mutual Aid Association v. United States, 
759 F.2d 792, at 796 (10th Cir. 1985) (“MAA 
primarily provides property insurance, an 
admitted economic activity. MMA treats its 
surplus and profit as would any mutual 
insurance company. . .”). 

* Treas. Reg. §1.502-1(b) (1995). 

5 Rev. Rul. 77-316, 1977-2 C.B. 53. 

6H. Rep. 426, 662-665 (1985), reprinted 
in 1986-3 C.B. (Vol. 2) at 663. 

7 Joint CoMMITTEE ON TAXATION, GENERAL 
EXPLANATION OF THE Tax Rerorm Act or 1986 
at 583-86 (J. Comm. Print 1987). 

8 Nonprofits Insurance Alliance of Cali- 
fornia v. United States, No. 93-325T, 219; 
Florida Hospital Trust Fund v. Commis- 
sioner, 103 T.C. No. 10, 150 Daily Tax 
Report K-4 (Aug. 5, 1994); Paratransit In- 
surance Co. v. Commissioner, 102 T.C. No. 
34, 113 Daily Tax Report K-13 (June 15, 
1994). 

See Caldeira, Changing the Common 
Law: Effects of the Decline of Charitable 
Immunity, 16 Law & Socy Rev. 669 (1982). 

10 See supra note 8. 

11 Nonprofits Insurance Alliance of Cali- 
fornia, 219 Daily Tax Report at K-2. 

12 Td. at K-7. 

13 Priv. Ltr. Rul. 9407007 (Nov. 12, 1993). 

14 Priv. Ltr. Rul. 8922047 (March 6, 1989). 

15 Priv. Ltr. Rul. 9043039 (July 30, 1990). 

16H.R. 1121 reprinted in 43 Daily Tax 
Report L-1 (March 6, 1995). 
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WORKERS’ COMPENSATION LAW 


Workers’ Compensation Settlements 
and Medicare Reimbursement Rights: 


Protecting Claimants’ Entitlement to 


eginning January 1, 1994, 
upon joint petition of all 
interested parties, a lump 
sum payment in exchange 
for the employer’s or carrier’s release 
from liability for future medical ex- 
penses may be allowed at any time in 
any case regardless of the date of 
accident, after the injured employee 
has attained maximum medical im- 
provement.! A potential consequence 
of such a settlement is an overpayment 
of past Medicare benefits and an effect 
on future entitlement to a claimant’s 
Medicare coverage, if the injured em- 
ployee had been receiving Medicare 
benefits before accepting the lump sum 
payment, or is likely to be receiving 
such benefits in the future.? Therefore, 
if it is anticipated that the claimant 
will rely on Medicare as the primary 
medical insurance carrier after settle- 
ment of a workers’ compensation claim, 
particular attention must be paid to 
the Medicare recovery regulations and 
guidelines. It is the intent of this 
article to provide the practitioner with 
a basic understanding of matters which 
should be considered when settling 
past and future medical expenses in 
workers’ compensation claims. 


Medicare Benefits 

Medicare is the federal health insur- 
ance program contained in Title XVIII 
of the Social Security Act. The pro- 
gram, enacted in 1966, provides health 
insurance to Social Security recipients 
over 65 years of age and to those 
permanently disabled as defined under 
the Social Security Act. 

Medicare is divided into two parts. 
Part A of the program covers medical 
services involving inpatient hospitali- 
zation, care in a skilled nursing facil- 
ity, and home health care. Part B 
covers supplementary medical bene- 


Future Medical Care 


The joint petition to 
the judge of 
compensation 
claims should reflect 
the settlement’s 
purpose—to provide 
a lump sum which 
forecloses past and 
future payments of 
medical expenses 


by Rafael Gonzalez 


fits, including physicians’ services, out- 
patient physical therapy, durable med- 
ical equipment, and some home health 
care. Part A is financed solely through 
payroll deductions of current workers 
while Part B coverage is funded by 
monthly premiums paid by Medicare 
beneficiaries, matched with general 
revenue funds. Anyone eligible for Medi- 
care is automatically eligible for Part 
A. Part B coverage is optional; partici- 
pants must request enrollment and 
must pay a monthly premium.4 

The Medicare program is admini- 
stered by the Health Care Financing 
Administration (HCFA), a division of 
the Department of Health and Human 
Services. In most areas of the country, 
the program is administered directly 
by peer review organizations for cer- 
tain Part A claims, and by insurance 
companies called fiscal intermediaries, 
for other Part A claims. Part B claims 
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are administered by carriers who have 
contracted with the Department of 
Health and Human Services to perform 
those functions under the direction of 
the HCFA. 


Medicare Recovery Powers 
Under present regulations, Medicare 
payments may not be made for any 
item or service to the extent that 
payment has been made or can reason- 
ably be expected to be made promptly 
under a workers’ compensation law or 
plan of the United States or a state.5 
As a result, when the HCFA receives 
notice of payment or expected payment 
under a workers’ compensation law or 
plan, the HCFA has a subrogation and 
intervention right in the underlying 
claim giving rise to the Medicare pay- 
ment, and the authority to seek recov- 
ery as soon as liability is known to 
exist. For those services for which 
Medicare has already paid, the HCFA 
is subrogated to the extent payment 
has been made to any individual, pro- 
vider, supplier, physician, private in- 
surer, state agency, attorney, or any 
other entity entitled to payment by a 
third party payer, such as a workers’ 
compensation carrier.’ Therefore, in 
order to recover Medicare payments 
made, the HCFA may bring an action 
against any entity which would be 
responsible for payment or against any 
entity which has been paid, or inter- 
vene in any action related to the events 
that gave rise to the need for payment.® 
Under the present regulations, the 
beneficiary or claimant must cooperate 
in the action to recover Medicare pay- 
ments.? Essentially, beneficiaries are 
responsible for filing claims with the 
third party payer, such as a workers’ 
compensation carrier, when informing 
providers of coverage that is primary 
to Medicare so that providers may bill 


the third party payers on their behalf. 
If the HCFA’s recovery action is unsuc- 
cessful because that beneficiary does 
not cooperate, the HCFA may recover 
from the beneficiary directly. However, 
recovery may be waived by the HCFA 
if the probability of recovery or the 
amount involved does not warrant pur- 
suit of the claim.!° It is important to 
note, however, that the regulations 
impose responsibility on the individual 
claimant, who is eligible for payment 
of expenses by Medicare, to take what- 
ever action is necessary to obtain pay- 
ment under workers’ compensation 
where payment under that system can 
reasonably be expected.!! 

If, in fact, a beneficiary or other 
party receives a third party payment, 
Medicare must be reimbursed within 
60 days.!2 If payment is not received 
by the HCFA, it should be noted that 
the statute of limitations for a Medi- 
care overpayment is generally six years 
from the date the overpayment oc- 
curs.!3 However, the statute of limita- 
tions is tolled so long as facts material 
to the right of action are not known 
and reasonably could not have been 
known by an official of the United 
States charged with the responsibility 
to act in such circumstances. !4 


Recovering Overpayments 

Ifa workers’ compensation lump sum 
award or settlement stipulates that the 
amount paid is intended to compensate 
the individual for all future medical 
expenses required because of the work- 
related injury or disease, Medicare will 
not pay for such expenses until medical 
expenses related to that injury or dis- 
ease equal the amount of the lump 
sum payment.!> A workers’ compensa- 
tion lump sum settlement is deemed 
to be a workers’ compensation payment 
for Medicare purposes, even if the 
settlement agreement stipulates that 
there is no liability under that state’s 
workers’ compensation law or plan, 
such as in a total controvert settle- 
ment.!6 It should be noted, however, 
that if a settlement appears to represent 
an attempt to shift to Medicare the 
responsibility for payment of medical 
expenses for the treatment of work- 
related conditions, the settlement will 
not be recognized by the HCFA.!7 
e The Basic Rule 

When a settlement agreement pro- 
vides for the payment of all medical 
expenses up to the date of the agree- 


ment, Medicare will be entitled to reim- 
bursement for past payments of any 
and all related medical expenses when 
subsequently paid by the employer or 
carrier.18 However, if the settlement 
agreement does not provide for the 
payment of all past medical expenses 
and does not give reasonable recogni- 
tion to both the wage loss and medical 
expenses, then the HCFA will compute 
the portion to be considered for medical 
expenses. !9 

If a workers’ compensation settle- 
ment agreement allocates certain 
amounts for specific future medical 
services, Medicare does not pay for 
those services until medical expenses 
related to the work injury or disease 
equal the amount of the lump sum 
settlement allocated to future medical 
expenses.29 Otherwise, when the set- 
tlement agreement forecloses the pos- 
sibility of future payments of all work- 
ers’ compensation benefits, medical ex- 
penses incurred after the date of the 
settlement are payable under Medi- 
care.?1 
e Apportionment of Wage Loss and 
Medical Expenses 

If a workers’ compensation settle- 
ment agreement represents an attempt 
to shift to Medicare the responsibility 
for payment of medical expenses for 
the treatment of a work-related condi- 
tion, or if the settlement does not give 
reasonable recognition to medical ex- 
penses and wage loss compensation, 
or does not apportion the sum granted, 
Medicare may apportion which ex- 
penses it will pay and which expenses 
it will not pay.22 If the settlement 
specifies the items of medical expenses 
covered by the lump sum payment and 
gives reasonable recognition to the 
income replacement element, the ap- 
portionment may be accepted.2* This 
means that Medicare would be eligible 
for reimbursement of past payments 
made of specified expenses and, more 
importantly, Medicare payments would 
not be made for future expenses speci- 
fied in the agreement. If, in fact, Medi- 
care apportions a workers’ compen- 
sation settlement, it is done by deter- 
mining the ratio of the amount 
awarded, less the reasonable and ne- 
cessary costs incurred in procuring the 
settlement, to the total amount that 
would have been payable under the 
workers’ compensation entitlement, if 
the claim had not been compromised. 
This ratio is then multiplied by the 


total medical expenses incurred as a 
result of the injury or disease up to the 
date of the settlement. The product is 
the amount of the workers’ compensa- 
tion settlement to be considered as 
payment for medical expenses.” 


Determining the Overpayment 

If conditional Medicare payments 
have been made and the individual has 
received a workers’ compensation set- 
tlement payment, a potential overpay- 
ment exists if Medicare is not reim- 
bursed under the terms of the com- 
promise settlement agreement. An over- 
payment can also occur in the future 
if the claimant receives Medicare bene- 
fits for a procedure for which there was 
an allocated medical expense or if 
Medicare subsequently challenges an 
unapportioned compromise settlement 
agreement. If any of these events oc- 
cur, the medical expense allocation is 
exhausted in the following order: First, 
to any beneficiary payments for serv- 
ices payable under a workers’ com- 
pensation plan, but not covered under 
Medicare; second, to any beneficiary 
payments for services payable under a 
workers’ compensation plan and also 
covered under Medicare Part B, includ- 
ing deductibles and co-insurance 
amounts and any charges in excess of 
the reasonable charge; and third to any 
beneficiary payments for services pay- 
able under a workers’ compensation 
plan and also covered under Medicare 
Part A, including deductibles and co- 
insurance amounts and charges for 
services furnished after benefits are 
exhausted.25 The difference between 
the allocated medical expense award 
and any beneficiary out-of-pocket pay- 
ment for the medical procedure consti- 
tutes the Medicare overpayment, for 
which the beneficiary would be liable.2¢ 


Recommended Joint 
Petition Language 

Having considered the information 
in this article, the following is recom- 
mended language that the practitioner 
may want to add or incorporate into 
the joint petition when settling future 
medical expenses: 


Of the $ net to claimant, 


$ is in consideration for payment 
of all future medical care related to the 
work accident. As a result, this settlement 
agreement represents a compromise of both 
undisputed and controverted entitlement 
to future medical care at the expense of the 
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employer and/or carrier pursuant to §440.13 
under Florida workers’ compensation law. 
Considerable attention has been given to 
claimant’s entitlement to Social Security 
disability benefits pursuant to 42 U.S.C. 
§423 and receipt of Medicare benefits under 
42 U.S.C. §1395Y, as well as the Healthcare 
Financing Administration’s entitlement to 
subrogation and intervention right pursu- 
ant to 42 C.F.R. Subpart C §441.46 to 
recover any overpayment made by Medi- 
care. It is not the purpose of this settlement 
agreement to shift to Medicare the responsi- 
bility for payment of medical expenses for 
the treatment of work-related conditions. 
Instead, this settlement agreement is in- 
tended to provide the claimant with a lump 
sum which will foreclose the employer and/ 
or carrier’s responsibility for future pay- 
ments of all work-related medical expenses. 
In accepting this, the claimant realizes, 
understands, and agrees that Medicare will 
not pay for any medical expense related to 
this work accident until the medical ex- 
penses related to such injuries or disease 
equal the amount of the lump sum specifi- 
cally designated for settlement of medical 
care related to the work accident.?’ 


Conclusion 

Medical expenses incurred by an 
injured employee after settlement of a 
workers’ compensation claim may be 
covered by Medicare where: 1) liability 
for payment of future medical expenses 
is in dispute; 2) the compromise agree- 
ment forecloses the possibility of future 
payment of workers’ compensation bene- 
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remedies under 
that system 


fits; 3) the claim is being resolved by 
compromise for substantially less than 
would have been paid had liability not 
been an issue; and 4) there are no facts 
to indicate that the settlement at- 
tempted to shift to Medicare the re- 
sponsibility for payment of medical 
expenses for a work-related injury. 
Notwithstanding such an agreement, 
apportionment may be invoked by Medi- 
care, at the discretion of the HCFA, 
where the settlement does not give a 
reasonable recognition to medical ex- 
penses and income replacement, or 
does not apportion the sum granted. 
If there is a reasonable expectation 
that payment may be made under a 
workers’ compensation plan, the indi- 
vidual must exhaust the remedies un- 
der that system before any payment 
may be made under the Medicare sys- 
tem. In the meantime, conditional Medi- 
care payments may be made where the 
beneficiary has filed a proper claim 
within the workers’ compensation sys- 
tem, but the claim has been denied or 
where the workers’ compensation car- 
rier will not pay within 120 days. It is 
important to note, however, that Medi- 
care must still pay for any services for 
which payment cannot be reasonably 
expected to be made under.a workers’ 
compensation system. An example of 
this would be a claimant with a spinal 
injury who incurred a hospital expense 
for an emergency appendectomy. If the 
workers’ compensation carrier refused 
to pay the original spinal injury bill 
and Medicare, in fact, conditionally 
paid that bill, Medicare would still be 
liable for services not covered under 
the workers’ compensation system, such 
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as the emergency appendectomy. 

In order to protect a claimant’s enti- 
tlement to the workers’ compensation 
lump sum settlement award as well 
as future Medicare coverage benefits, 
the practitioner should include some 
language in the joint petition pre- 
sented to the judge of compensation 
claims that shows that consideration 
has been given to the HCFA’s entitle- 
ment to subrogation and intervention 
rights to recover any overpayments 
made by Medicare. Specifically, the 
settlement should reflect that the pur- 
pose of the settlement is not to shift to 
Medicare the responsibility for pay- 
ment of medical expenses for the treat- 


‘ment of work-related conditions, but 


instead to provide the claimant with a 
lump sum which will foreclose the 
employer/carrier’s responsibilities for 
past and future payments of all work- 
related medical expenses. Most impor- 
tant, the joint petition should contain 
language that indicates the claimant’s 
full understanding that Medicare will 
not pay for medical bills related to the 
work accident until the claimant has 
paid medical expenses equal to the 
amount designated for such expenses 
in the joint petition. 0 


1 Fra. Star. §440.20(11)(b) (1994). 

242 U.S.C. §1395(b)(1); 42 C.F.R. §411.20 
(1988). 

3 42 U.S.C. §1395, et seq. 

4 See Medicare Catastrophic Loss Pre- 
vention Act of 1987 and Omnibus Budget 
Reconciliation Act of 1987. 

542 U.S.C. §1395Y(b)\(1); 42 C.F.R. 
§411.40; Socia, Securtry ProGrams OPERA- 
TIONS Manuat System §HI 1201.040. 

6 42 C.F.R. §411.24(e)(g) and (i). 

742 U.S.C. §1395Y(b)\(1) and 42 C.F.R. 
§411.26. 

8 Id. 

942 C.F.R. §411.23, §401.43. 

10 42 C.F.R. §411.28. 

11 42 C.F.R. §411.43. 

12 42 C.F.R. §411.24(h). 

13 28 U.S.C. §2415(a). 

14 28 U.S.C. §2416(c). 

15 42 C.F.R. §411.46(a). 

16 42 C.F.R. §411.46(b)(1). 

17 42 C.F.R. §411.46(b)(2). 

18 42 C.F.R. §411.46(d)(1). 

19 42 C.F.R. §411.47(a). 

20 42 C.F.R. §411.46(d)(2). 

21 42 C.F.R. §411.46(d)(1). 

22 42 C.F.R. §411.47(a)(2). 

23 42 C.F.R. §411.47(a)(1). 

24 42 C.F.R. §411.47(a)(2)(i) and (ii). 

25 42 C.F.R. §411.47(b)(1)(2) and (3). 

26 42 C.F.R. §411.47(b)(3). 

27The author does not guarantee that 
usage of this language in joint petitions will 
suffice to protect future entitlement of Medi- 
care benefits. 
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LABOR & EMPLOYMENT LAW 


Discharging Employees for Insurance Reasons: 
Prayers for Relief and the 
Right to a Jury Trial Under $510 of ERISA 


onsider the following hy- 

pothetical. Diane H., a 50- 

year-old woman with 

breast cancer, has just 
been fired from the job she held for 10 
years. Evidence suggests that her dis- 
charge was prompted by her employer’s 
desire to eliminate the extra insurance 
costs attendant to her cancer therapy. 
Diane, anxious over her loss of income 
and her future medical care, wants to 
know if she can regain her benefits, if 
not her job. At the very least, she seeks 
compensation for the medical bills 
which would have been paid by her 
former insurer. 

The Employee Retirement Income 
Security Act of 1974 (ERISA) affords 
her a cause of action.! Section 510 of 
ERISA provides that no person may 
discharge, suspend, discipline, or dis- 
criminate against any participant in 
an employee benefit plan for the pur- 
pose of interfering with the employee’s 
attainment of benefits.2 In Florida, 
however, an employee’s prospects for 
prevailing under ERISA §510 have 
been severely limited by the 11th Cir- 
cuit’s determination that ERISA does 
not allow for legal relief. Accordingly, 
no right to a jury trial exists. 

In most employment discrimination 
suits, the plaintiff has no direct evi- 
dence; the employer’s intent must be 
inferred. A jury trial is crucial to such 
plaintiffs. The right to a jury trial 
under ERISA has long been a source 
of conflict in the federal courts. The 
11th Circuit’s view derives from Ca- 
lamia v. Spivey, 632 F.2d 1235 (5th 
Cir. 1980). In Calamia, the former 
Fifth Circuit held that ERISA’s civil 
enforcement provision manifests an 
intent by Congress that only equitable 
relief is available to plaintiffs suing for 
benefits due. As such, jury trials are 
not required. 


The right to a jury 
trial under ERISA 
has long been a 
source of conflict in 
the federal courts 
because ERISA 
neither permits nor 
proscribes one 


by Brett A. Geer 


That view is open to question, how- 
ever, following the court’s own holding 
in Waldrop v. Southern Company Serv- 
ices, Inc., 24 F.3d 152 (11th Cir. 1994). 
In Waldrop, the court determined that 
legal relief, in the form of backpay, is 
available in wrongful discharge actions 
pursued under the Rehabilitation Act 
of 1973.3 The court held backpay to be 
“clearly compensatory” in nature when 
it was not ancillary to reinstatement.* 
Accordingly, it reinstated Ms. Wal- 
drop’s right to a jury trial. Waldrop’s 
remedy-based approach runs directly 
counter to Calamia’s holding, which 
analyzed the cause of action. The 
jurisdictional conflict over ERISA rights 
and remedies revolves around which 
of these approaches is correct. 


The Split Over ERISA §502(a) 
Congress enacted ERISA to remedy 
abuses in the administration of private 


pension plans. Although the bulk of 
ERISA’s statutory scheme seeks to 
regulate and safeguard retirement bene- 
fits, it also protects employees’ health, 
accident, and disability benefits.5 The 
basic goal of ERISA is to “promote the 
interests of employees and their benefi- 
ciaries in employee benefit plans.”6 

Section 502 is the enforcement provi- 
sion for suits brought under ERISA 
§510, i.e., actions for wrongful dis- 
charge. The jurisdictional conflict over 
ERISA rights and remedies centers on 
the courts’ interpretation of §502(a). 
Section 502(a)(1) states that a partici- 
pant or beneficiary of an employee 
benefit plan may bring a civil action 
“(B) to recover benefits due to him 
under the terms of his plan, to enforce 
his rights under the terms of his plan, 
or to clarify his rights to future bene- 

Further, subsection (a)(3) permits a 
civil action to be brought “(A) to enjoin 
any act or practice which violates any 
provision of this title or the terms of 
the plan, or (B) to obtain other appro- 
priate equitable relief. . . .”8 

Where subsection (a)(3) clearly en- 
compasses only equitable relief, there 
is sharp disagreement over whether 
the “benefits due” language of 
§502(a1)(B) permits the recovery of 
legal relief. The debate has been high- 
lighted by intra-circuit battles in the 
Second and 11th circuits, where sev- 
eral district courts have held that 
§502(a\1)(B) does provide for legal 
relief and, accordingly, the right to a 
jury trial. While the Second Circuit 
has never definitively ruled on the 
issue, the 11th Circuit holds that no 
legal relief can obtain under 
§502(a(1)(B). 

The 11th Circuit is by no means 
alone. Indeed, every circuit court which 
has decided the issue has likewise held 
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that legal damages and jury trials are 
not available under ERISA.!° It is 
worth noting that, when a claim is 
made for “benefits due” under 
§502(a\(1)(B), the employee may sue 
in either state or federal court.!! This 
choice of forum is unique to claims for 
benefits due; all other ERISA actions 
must be brought in federal court. Al- 
though such suits are rarely retained 
by state courts, at least one Florida 
trial court has followed the 11th Cir- 
cuit’s view.!2 

The jurisdictional conflict hinges on 
the threshold question of whether Con- 
gress intended, by the language of 
§502(aX(1B), to preclude legal relief 
and thereby foreclose the right to a 
jury trial. The 11th Circuit, insisting 
that Congress did so intend, bases its 
conclusion on two premises: 1) ERISA 
must be construed under the common 
law of trusts; and 2) Congress did not 
intend to allow for legal damages, since 
they are not expressly provided for in 
a statute that is otherwise compre- 
hensive. 

The recalcitrant district courts reject 
the notion that ERISA must be con- 
strued under trust law, and they argue 
that actions for benefits due can be 
fairly interpreted as claims for legal 
relief. They note that, in the absence 
of an express statutory bar to legal 
relief, the characterization of any 
remedy as being legal in nature de- 
mands a liberal interpretation.!4 When 
ERISA’s legislative history, the histori- 
cal basis of benefits-due claims, and 
current Seventh Amendment law are 
analyzed, the 11th Circuit’s view be- 
comes questionable. Ultimately, the 
court’s own holding in Waldrop exposes 
a basic flaw underlying its ERISA 
argument. 


Current Seventh 
Amendment Jurisprudence 

In analyzing the right to a jury trial 
under a statutory cause of action, courts 
must first determine whether Congress 
intended, expressly or impliedly, that 
the remedy require a jury trial. If the 
statute and its legislative history are 
silent as to the right, a Seventh Amend- 
ment analysis must be undertaken.!® 
This analysis consists of two parts. 
First, the cause of action is character- 
ized as legal or equitable, by comparing 
it to analogous actions brought in 
English courts before the ratification 
of the Seventh Amendment; second, 


The 11th Circuit 
has construed 
ERISA’s legislative 
history to mean that 
Congress implicitly 
intended that jury 
trials were not 
required 


the pleaded remedy is analyzed, to 
determine whether it is legal or equita- 
ble in nature.!7 Of these two, the 
Supreme Court has repeatedly stated 
that the second inquiry is “more impor- 
tant.”!8 In characterizing any remedy 
as being legal in nature, courts must 
interpret it liberally.!9 

ERISA neither permits nor proscribes 
jury trials. The 11th Circuit has con- 
strued ERISA’s legislative history to 
mean that Congress implicitly intended 
that jury trials were not required.?° 
That view is totally dependent upon 
the court’s insistence that ERISA be 
construed under trust principles. Thus, 
the argument goes, all ERISA causes 
of action lie in equity, and equity does 
not permit jury trials. 

This argument has three basic weak- 
nesses. First, it relies on a historical 
characterization of the cause of action— 
the very inquiry which the Supreme 
Court has repeatedly stated is less 
important than the nature of the rem- 
edy. Second, the legislative history of 
ERISA does not indicate that trust law 
should be applied to every ERISA 
action. Third, a strong case can be 
made that contract principles, and not 
trust concepts, should apply to wrong- 
ful discharge actions brought under 
§510. 


The Law of Trusts 
Versus Contract Law 

ERISA’s legislative history does not 
provide a definitive answer to the 
application vel non of trust law. Con- 
gress did state that the act’s fiduciary 
responsibility provisions “codifly] and 
mak([e] applicable to [ERISA] fiduciar- 
ies certain principles developed in the 
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evolution of the law of trusts.”2! The 
provisions dealing with fiduciary du- 
ties are found at 29 U.S.C. §§1101- 
1114. ERISA §510 is not, however, 
included among those provisions. At 
the same time it made the above 
statement, Congress also recognized 
that conventional trust law is “often 
insufficient to adequately protect the 
interests of plan participants.”22 

Contract claims are legal in nature 
because, prior to enactment of the 
Seventh Amendment, the courts of 
England treated them as actions in 
assumpsit, which required a jury 
trial.23 Since claimants suing for bene- 
fits due under ERISA §502(a)(1)(B) 
may sue in state as well as federal 
court, state law is instructive in exam- 
ining the historical basis for benefits- 
due actions. Before ERISA, benefits- 
due lawsuits were viewed by most 
state courts as claims for damages 
under contract law, a fact which the 
Supreme Court noted in Firestone Tire 
& Rubber Co. v. Bruch, 489 U.S. 101, 
112 (1989). An example of this contract 
view is Evans v. W.E.A. Ins. Trust, 362 
N.W. 2d 630, 638 (Wis. 1985), in which 
the court held that a suit for health 
benefits stated a claim for money dam- 
ages, and thus required a jury trial. 

In a §510 wrongful discharge action, 
the denial of benefits cannot be di- 
vorced from the discharge. The with- 
holding of benefits might be seen as a 
breach of the employer’s fiduciary duty 
to provide them. However, they are 
withheld because of the discharge, the 
fact of which negates the employer’s 
duty. Claims for wrongful discharge of 
at-will employees have traditionally 
been analyzed under contract princi- 
ples and, to a lesser degree, tort law.”4 
When contract principles apply, courts 
usually construe the relationship as 
creating an implied-in-fact employment 
contract, for which legal damages ob- 
tain.25 

Firestone illustrates the difficulty in 
determining which principles should 
apply to ERISA. In Firestone, the em- 
ployees sued for breach of fiduciary 
duty. The Court stated that courts 
should be “guided by principles of trust 
law” in determining the correct stan- 
dard of review for remedies sought 
pursuant to ERISA §502(a)(1)(B).26 The 
Court also indicated, however, that it 
would not construe ERISA in such a 
way that “would afford less protection 
to employees and beneficiaries than 


they enjoyed before ERISA was en- 
acted.”27 

ERISA’s vacillating legislative his- 
tory, its silence as to jury trials, and 
current Seventh Amendment jurispru- 
dence all support an alternate reading 
of ERISA rights and remedies. The fact 
that actions for wrongful discharge 
were historically treated as contrac- 
tual claims further supports an alter- 
nate view. 


The Alternate View 
of ERISA §502(a) 

The availability of legal remedies 
and the right to a jury trial under 
ERISA §502(a)(1)(B) were first exam- 
ined in Stamps v. Michigan Teamsters 
Joint Council, 431 F. Supp. 745 (E.D. 
Mich. 1977). The court determined that 
the intent of Congress in crafting 
§502(a) must have been to provide for 
legal as well as equitable relief. The 
Stamps court reasoned that, if the 
“recovery of benefits due” provided for 
in §502(a)(1)(B) was deemed to provide 
solely equitable relief, that provision 
would be mere surplusage when viewed 
in conjunction with §502(a)(3), which 
provides for “appropriate equitable re- 
lief?”28 

The first circuit court to consider the 
issue rejected the reasoning of Stamps. 
In Wardle v. Centrai States, Southeast 
& Southwest Areas Pension Fund, 627 
F.2d 820 (7th Cir. 1980), cert. denied, 
449 U.S. 1112 (1981), the Seventh 
Circuit decided that Congress’ silence 
on the issue of jury trials “reflects an 
intention that suits for pension bene- 
fits by disappointed applicants are equi- 
table”” Wardle has been cited with 
approval by every other circuit court 
which subsequently decided the issue. 
The first to do so was the former Fifth 
Circuit, in Calamia. 

Nonetheless, district courts in the 
Second and 11th circuits continue to 
resist Wardle and its progeny. These 
courts insist that the right to a jury 
trial under ERISA depends upon the 
characterization of the pleaded rem- 
edy. Though the Second Circuit has 
not specifically addressed the issue, its 
holding in Katsoros v. Cody, 744 F.2d 
270 (2d Cir.), cert. denied, 469 U.S. 
1072 (1984), appears to endorse this 
remedy-based approach. The Katsoros 
court denied the plaintiffs’ demand for 
a jury trial, but did so because “the 
plaintiffs seek equitable relief in the 
form of removal and restitution as 


The Second and 
11th circuits insist 
that the right to a 
jury trial depends 

upon the 
characterization of 
the pleaded remedy 


distinguished from damages for wrong- 
doing or non-payment of benefits.”29 

In Weber v. Jacobs Mfg. Co., 751 F. 
Supp. 21 (D. Conn. 1990), the court 
held that the right to a jury trial exists 
for wrongful discharge actions under 
ERISA §510. The court stated that the 
proper historical analogue for §510 
actions “is a wrongful termination or 
a breach of contract suit,” and noted 
that such actions were legal in na- 
ture.*° Other courts within the Second 
Circuit have reached similar conclu- 
sions in construing ERISA §502(a). 
Some of their sister courts take the 
opposite view.*! 

In the 11th Circuit, a lonely battle 
was waged by district Judge William 
M. Acker, Jr., in the Northern District 
of Alabama. In McKinnon v. Blue Cross- 
Blue Shield, 691 F. Supp. 1314 (N.D. 
Ala. 1988), Judge Acker proceeded un- 
der contract principles. He stated that, 
before the enactment of ERISA, plan 
participants had the right to a jury 
trial. As such, the circuit courts’ view 
(that ERISA had effectively removed 
that right) was inconsistent with 
ERISA’s stated goals. 

In Whitt v. Goodyear Tire & Rubber 
Co., 676 F. Supp. 1119 (N.D. Ala. 
1987), rev’d,32 Judge Acker adopted the 
remedy approach propounded by dis- 
trict courts in the Second Circuit. He 
reasoned that Calamia and Wardle 
should not apply when an ERISA claim- 
ant is seeking legal relief, and con- 
cluded that the plaintiffs were entitled 
to a jury trial on any factual issues 
attendant to their claim under 
§502(a\(1B). The 11th Circuit re- 
sponded by affirming the rule of Ca- 


lamia in Chilton v. Savannah Foods & 
Indus., Inc., 814 F.2d 620 (11th Cir. 
1987). 

Still, Judge Acker refused to accept 
Calamia. In Rhodes v. Piggly Wiggly 
Alabama Distrib. Co., Inc., 741 F. 
Supp. 1542 (N.D. Ala. 1990), he again 
applied a traditional Seventh Amend- 
ment analysis. As Judge Acker saw it, 
ERISA’s statutory silence did not mean 
that Congress intended to deny jury 
trials. Rather, he asserted that “the 
correct explanation for the absence of 
any reference to jury trial in ERISA 

. . is a conscious recognition by Con- 
gress of the Seventh Amendment im- 
perative.”33 Unperturbed, the 11th Cir- 
cuit reaffirmed Calamia, in Blake v. 
Unionmutual Stock Life Ins. Co., 906 
F.2d 1525 (11th Cir. 1990). 


The Impact of Waldrop 
on ERISA §510 Actions 

In Waldrop v. Southern Company 
Services, Inc. ,34 the 11th Circuit stated 
that backpay is the primary remedy for 
wrongful discharge, and held that back- 
pay, absent reinstatement, constitutes 
legal relief. Thus, when an employee 
seeks backpay, the right to a jury trial 
is strongly implicated. 

ERISA makes no mention of back- 
pay; as such, that particular remedy 
cannot be construed against any statu- 
tory term. Waldrop must necessarily 
apply then, to ERISA §510 actions, 
since the Waldrop court reached its 
conclusion apart from any statutory 
provision.*° Waldrop cannot, however, 
be reconciled with Calamia. Under 


“Would the jury please refrain from 
guffaws and eyerolling until closing 
arguments are completed.” 
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Calamia, legal relief is completely un- 
available to §510 complainants. Thus, 
a plaintiff cannot obtain her primary 
remedy of backpay, since, following 
Waldrop, backpay constitutes legal re- 
lief. This clearly creates an absurd 
result; indeed, no court has ever held 
that backpay cannot be awarded for 
wrongful discharge claims pursued un- 
der ERISA §510. 

It is no answer to say that Calamia is 
wrong and must be abandoned, even 
though it is, and should be. Should the 
11th Circuit reverse itself and hold that 
ERISA §502(a)(1)(B) does indeed provide 
for legal relief, that will not resolve the 
dilemma posed by Waldrop. That is 
because §502(a)(1)(B) permits relief— 
whether legal or equitable—only inso- 
far as the “terms of the benefit plan” 
allow for it. An award of back wages 
simply does not meet this condition. 

In Chauffeurs, Teamsters & Helpers, 
Local No. 391 v. Terry, 494 U.S. 558 
(1990), the Supreme Court held that a 
prayer for backpay and health benefits 
was legal in nature; as such, a jury 
trial was required. The Court stated 
that the relief sought by the respon- 
dents was “not money wrongfully held 
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. . . but wages and benefits they would 
have received had they not been 
wronged.” The Court concluded that 
“{s}uch relief is not restitutionary:”°6 

The dissent in Terry argued that an 
award of backpay “is equitable because 
it is closely analogous to damages 
awarded to beneficiaries for a trustee’s 
breach of trust[,!” which lay exclu- 
sively in equity.27 The majority dis- 
missed this argument by stating that 
it “conflates the two parts of our Sev- 
enth Amendment inquiry,” and by reit- 
erating that “the second part of the 
inquiry—the nature of the relief—is 
more important to the Seventh Amend- 
ment determination.”38 


Conclusion 

Though not an ERISA case, Waldrop 
creates a dilemma in the 11th Circuit, 
because it imposes an absurd result in 
the context of ERISA §510 actions. At 
the very least, plaintiffs must be af- 
forded their primary remedy, which is 
backpay. If backpay constitutes legal 
relief, a jury trial must ensue. There- 
fore, the Seventh Amendment impera- 
tive must be recognized if ERISA §510 
is to afford any real protection to 
employees. This is especially true when 
one considers the primary importance 
that health benefits have assumed in 
the workplace. In the final analysis, 
the prospect of a jury trial just may 
provide a proper disincentive for em- 
ployers contemplating a violation of 
ERISA §510. 9 
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FAMILY LAW 


Sealing the File— 


Closure in Dissolution Proceedings 


divorce is an intensely per- 
sonal and private life expe- 
rience, and nothing is truer 
than the old adage that 
“criminal lawyers see bad people at 
their best and divorce lawyers see good 
people at their worst.” Few people want 
their private lives aired in the public 
realm, and the problem of protecting 
litigants (and their families) from unto- 
ward exposure takes on added 
dimensions if the client enjoys high 
public recognition. It only takes a brief 
jaunt through the checkout line at the 
supermarket to see how even the most 
insignificant happenings in the lives 
of public persons can be exploited by 
the highly profitable tabloid press. Even 
when the parties are unknowns, the 
dissolution action itself, because of pe- 
culiar legal issues or a human interest 
slant, may generate novel grist for the 
public mill, and subject ordinary clients 
to 15 highly undesirable minutes of 
Andy Warhol fame. Public image and 
community reputation have value for 
persons at all levels;! the airing of 
private relationships and finances can 
have devastating effects on clients’ lives. 

While this article is directed at clos- 
ing off dissolution files and proceedings 
for high-profile individuals, the concept 
has personal significance for everyone. 
The average business person can suffer 
difficulties by having financial or trade 
information open to public scrutiny. 
The children of famous divorcing cou- 
ples may be subject to traumatizing 
attentions from the media, while the 
children of the less famous may simply 
need to be protected from inflammatory 
pleadings or vitriolic testimony that 
lingers on as part of the court record 
long after the parties have gone their 
separate ways. 

Although some states provide special 
protection for litigants undergoing the 
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dissolution process,” Florida has speci- 
fically rejected the notion that they 
should receive special consideration.® 
However, the First District held in 
Peyton v. Browning, 541 So. 2d 1341 
(Fla. lst DCA 1989), that there is a 
privacy interest inherent in individual 
financial affairs, and the bench is obli- 
gated to be sensitive to and protective 
of disclosure of them. The Florida Su- 
preme Court stated almost 30 years 
ago: “There are no doubt many in- 
stances in which a court should exer- 
cise its power to protect a party against 
an unwarranted disclosure of the de- 
tails of his financial holdings.”4 


Initial Pleadings 

Although Florida constitutionally 
guarantees its citizens a right of pri- 
vacy, that right is not to be construed 


as limiting the public’s right of access 
to public records and meetings.® Under 
the Public Records Act,6 and under 
Florida Constitution Art. I, §24, Access 
to Public Records and Meetings,’ any 
evidence or documents becoming part 
of the court file are public records open 
for personal inspection by any person. 

In the initial stages of dissolution 
litigation, certain disclosures are man- 
dated by statute. F.S. §61.30 requires 
the filing of a financial affidavit with 
the petition as well as with the answer 
if certain kinds of relief are sought. 
However, the case law has not sup- 
ported the position of sanctions for 
failure to comply with this provision; 
quite to the contrary, the courts have 
even upheld a temporary relief award 
where no affidavit was filed.® 

Florida Rule of Civil Procedure 1.611 
specifically provides that financial affi- 
davits and any other financial infor- 
mation may be sealed at the request of 
either party. The rule was used to 
protect against public disclosure in two 
reported dissolution cases: Sonderling 
v. Sonderling, 600 So. 2d 1285 (Fla. 3d 
DCA 1992) (trial court properly sealed 
marital settlement agreement contain- 
ing financial information at request of 
parties), and Peyton v. Browning, 541 
So. 2d 1341 (Fla. 1st DCA 1989) (third 
party could not access financial infor- 
mation where previously sealed at 
request of party). Peyton goes on to 
point out that particular provision of 
the rule was “designed to advance 
public policy to protect personal finan- 
cial matters from unnecessary public 
disclosure.” 

The protection granted by the rule 
may be illusory since the financial 
affidavit will inevitably be offered into 
evidence or used for impeachment pur- 
poses in later proceedings unless the 
case is settled. 
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The bench has express judicial author- 
ity to limit public access to court re- 
cords under Judicial Rule of Adminis- 
tration 2.051.1° 

Properly sealed court records lose 
their characteristic as public records.!! 
However, it is worth noting that in the 
case of Reiter v. Mason, 563 So. 2d 749 
(Fla. 3d DCA 1990) (a paternity case 
involving the comedian Jackie Mason), 
the trial court was held to have erred 
in extending a “gag” order beyond the 
conclusion of the case, and erred in 
sealing the court file where the file was 
already a matter of public record. In a 
more recent child dependency case, the 
trial court attempted to place constric- 
tions on the television showing of a 
videotaped interview with the mother 
of the children, and was reversed in 
part because the children’s full names 
had already been publicly disseminated 
through the court file.!2 


Discovery 

Litigants working together can plan 
the course of discovery to maximize 
privacy. 

In civil cases, only those discovery 
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materials actually filed are deemed 
public records subject to access by the 
public.!3 Deposition transcripts, there- 
fore, that remain unfiled are protected. 
Interrogatories and their answers (in- 
cluding the financial affidavit) are not 
required to be filed with the court.!4 

Florida Rule of Civil Procedure 
1.280(c) provides for sealing or nondis- 
closure of documents or information to 
protect from annoyance, embarrass- 
ment, oppression, undue burden, and 
other good cause. The rule is generally 
used in adversarial fashion as between 
the parties; however, an agreed order 
under this rule is likely to withstand 
third party challenge under the public 
policy articulated in Peyton and Barron 
v. Florida Freedom Newspapers, Inc., 
531 So. 2d 113 (Fla. 1988). The rule 
specifically provides that discovery be 
conducted with only certain persons 
permitted to participate; that a deposi- 
tion after sealing be opened only upon 
court order; that trade secrets not be 
disclosed; and that certain documents 
may be filed in sealed envelopes to be 
opened only as directed by the court. 

What about the attendance of third 
parties (public or press) at the taking 
of a deposition? The Florida Supreme 
Court held in Palm Beach Newspapers 
v. Burk, 504 So. 2d 378 (Fla. 1987), 
that the press does not have a qualified 
right to attend depositions or obtain 
copies of unfiled deposition transcripts 
in either civil or criminal proceedings, 
although distinguishing between pre- 
trial discovery and actual court pro- 
ceedings. “Deposition proceedings are 
not public components of a trial unless 
made so by the parties.”!5 Accordingly, 
where privacy is sought, the parties 
should cooperate in not filing docu- 
ments intended to be kept private, and 
should agree to bar nonparties from all 
discovery proceedings. Finally, Florida 
Rule of Civil Procedure 1.300(c) pro- 
vides that, upon stipulation by the 
parties, depositions may be taken be- 
fore any person, at any time or place 
upon any notice, and in any manner. 
There is nothing in the rules requiring 
transcription of deposition testimony, 
and nothing to prevent parties from 
agreeing that the reporter should de- 
stroy the notes. 


Trial 

The trial of family law cases is much 
more troublesome. Even if both parties 
are in agreement that the proceeding 
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should be closed, there is no entitle- 
ment to do so. 

This issue was raised in the highly 
publicized (and controlling) case of Bar- 
ron v. Florida Freedom Newspapers, 
Inc., involving then-chair of The Flor- 
ida Senate Rules Committee Dempsey 
Barron. Barron attempted to seal 
medical information that he claimed 
would adversely affect his financial 
situation. 

The trial court sealed the entire file 
on Barron’s motion; portions of the 
final judgment were sealed as well.!6 
The press challenged closure and Bar- 
ron argued that he had a fundamental 
statutory and constitutional right of 
privacy that supported closure. 

The Supreme Court held that closure 
was not justified, that the husband’s 
reasons for sealing the file did not 
reach the level required, and further 
held that dissolution cases are not 
distinguishable from other civil pro- 
ceedings and deserve no special con- 
sideration. 

The Barron court set forth the follow- 
ing principles which govern closure of 
both records and proceedings in civil 
cases. 

Both civil and criminal court pro- 
ceedings are public events and there is 
a common law right of access to court 
proceedings and records. Exceptions 
may be made to promote preservation 
of order in the courtroom, or based 
upon the content of the information 
sought to be protected. 

Any closure order must be drawn 
with particularity and narrowly applied. 
There must be a determination that 
no reasonable alternative to closure 
exists, and the court must choose the 
least restrictive measure possible. 

The court must consider and weigh 
the strong presumption of openness for 
both proceedings and records. The pub- 
lic and news media both have standing 
to challenge closure, with the burden 
being on those seeking closure at both 
the trial and appellate levels. The 
presumption of openness continues 
through the appellate process. 

Closure is justified only when neces- 
sary to comply with public policy as 
reflected in the Florida Constitution, 
statutes, rules, and case law to protect 
trade secrets, to protect a compelling 
government interest, to obtain evidence 
to properly determine legal issues, to 
avoid substantial injury to innocent 
third parties, or to avoid substantial in- 
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jury to a party by disclosure of matters 
protected by common law or privacy 
right not inherent in the specific type 
of civil proceeding sought to be closed.!7 

A fairly common consideration in 
domestic cases is whether there is 
sufficient predictable injury to a minor 
child to warrant closure under Barron’s 
“innocent third party” element. Two 
incidents of injury are foreseeable. The 
first is the immediate distress, embar- 
rassment, and annoyance that may 
result while the case is under way, 
particularly when the media follows 
every step taken by the family, both in 
and out of court. The second is the 
long-term after-shock, where the child 
may for many years suffer the notoriety 
conferred by public exposure of the 
parents’ acrimony, or where the child 
in later years reviews the open court 
file, replete with overblown and spite- 
ful allegations, psychiatric and 
guardian reports, and other sensitive 
material. 

A side issue frequently raised in 
high-profile cases is whether the press 
must have prior notice of any hearing 
to close proceedings. There appears to 
be no requirement set forth in Florida 
statute, rule, or case law that the press 
be given prior notice when closure of 
proceedings or sealing of the records is 
proposed or imminent in a civil case. 
The Barron court does not make prior 
notice to the press part of its analysis. 
Two pre-Barron cases, one of which 
was cited with approval by the Barron 
court, held that failure to give prior 
notice to the press in civil closure cases 
was not an abuse of discretion or er- 
ror.!8 The rule in criminal cases is to 
the contrary,!9 and a rule change in 
civil cases may occur if the issue is 
brought before the appellate courts in 
a strong case. 


Settlement Agreements 
and Final Judgment 

When an agreement has been 
reached, can the parties avoid public 
exposure of the terms? 

There is no requirement that the 
agreement itself be made part of the 
record. The parties may stipulate that 
the settlement agreement not be filed, 
and that it be incorporated in the 
bare-bones final judgment by reference 
only, pursuant to Florida Rule of Judi- 
cial Administration 2.075(a) and Flor- 
ida Rule of Civil Procedure 1.450(c). 
The marital settlement should be intro- 


duced and received into evidence by the 
court, who is able to review and ratify 
the agreement (as it is obligated to do 
where minor children are an issue); the 
court retains jurisdiction to enforce the 
terms of the agreement. The parties 
should recite in the final judgment that 
the duplicate original exhibits are re- 
turned to the parties and are not 
required to be retained in the court file. 
Matrimonial lawyers should discuss 
privacy issues with the client before 
filing, and should consider filing a 
motion to seal with the initial plead- 
ings, particularly when financial affi- 
davits are required with the initial 
filing. Equally important, these issues 
should be discussed with opposing coun- 
sel immediately, and both sides should 
cooperate in filing joint motions with 
agreed orders to the greatest extent 
possible. Cooperation between the at- 
torneys and parties may save both the 
parties and their families much an- 
guish as well as their good names. 0 
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expedited procedure for reviewing denial of 
public or press access to judicial proceedings 
and records. 
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ENVIRONMENTAL & LAND USE LAW 


Opening the Chapter on 
Generator Closure 


any environmental 

consultants, attorneys, 

and businesses are ig- 

norant of the scope and 
effect of the hazardous waste closure 
process under Florida’s hazardous 
waste program (HW program). Im- 
proper imposition of closure permitting 
can bankrupt a business, or cause an 
investment to collapse. This article 
grapples with the thorny question of 
when a generator of hazardous waste 
is subject to the HW program closure 
permit process.! 

The focus is upon the cleanup obliga- 
tions of hazardous waste generators 
who are not operating under hazardous 
waste permits.2 The vast majority of 
businesses in Florida which generate 
hazardous waste avoid the onerous 
permitting obligations applicable to 
treatment, storage, and disposal facili- 
ties (TSDFs) by complying with the 
strict “generator” waste storage and 
offsite disposal rules of 40 C.F.R. Part 
262. What cleanup process must gen- 
erators follow, however, if onsite soil 
or groundwater contamination is dis- 
covered? 

Part one of this article outlines the 
HW program closure process and its 
burdens. Then, in Part 2, the Florida 
Department of Environmental Protec- 
tion’s (FDEP) attempt to define the 
cleanup obligations of hazardous waste 
generators in its “Hazardous Waste 
Generator Closure Guidance” is dis- 
cussed. Finally, FDEP’s guidance is 
construed in its appropriate legal con- 
text to divine the proper scope of 
generator closure obligations. But first, 
a useful hypothetical is presented. 


The Generator Site 

In the course of buying a Dade 
County shopping center, the pur- 
chaser’s consultant discovers ground- 


Part 1 


With minimal 
incentive to secure a 
closure permit, 
many facilities are 
locked in a 
significantly 
protracted 
permitting process 


by David Ashton 


water contamination in the general 
vicinity of an onsite dry cleaner. The 
contamination is reported to the local 
pollution control program, Dade County 
Department of Environmental Resource 
Management (DERM). Funds are 
escrowed to pay for a DERM-super- 
vised cleanup, and the sale occurs. 
The dry cleaner, in operation under 
various owners since the 1970s, has 
been using formulations containing per- 
chloroethylene (PCE) in its dry cleaning 
processes. When discarded, unused 
PCE products are regulated as hazard- 
ous waste under the HW program.? 
The dry cleaner periodically generates 
quantities of cartridge filters and still 
bottoms containing spent PCE. The 
liquid waste materials are stored on- 
site in a tank, and the solids in drums. 
Used dry cleaning solvents such as 
PCE which cannot be reused until 
reprocessed are also regulated as haz- 
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ardous waste. Spent still bottoms, 
filters, and spilled PCE product may 
also be regulated as hazardous waste 
if they exhibit the defined toxicity 
characteristic for PCE.5 

As a result of the presence of PCE 
or its biodegradation products in ground- 
water in the vicinity of the dry cleaner, 
must some form of FDEP closure be 
implemented, or can a DERM-super- 
vised cleanup proceed? 


Florida’s HW Program 

FDEP’s closure permitting process 
and its policy on generator closure, are 
part of an HW program authorized by 
the U.S. Environmental Protection 
Agency (USEPA) under Subtitle C.® 
The HW program regulates hazardous 
waste management in Florida, effec- 
tive in lieu of the base federal program.’ 
USEPA retains a secondary enforce- 
ment role of conducting inspections 
and, when necessary, taking enforce- 
ment action to require compliance with 
Florida’s HW program, including its 
closure requirements.® 


Florida’s Closure Process 

The closure requirement of Florida’s 
HW program directs that “[nJo person 
shall close a hazardous waste facility 
or conduct post-closure activities at a 
facility without applying for and re- 
ceiving a hazardous waste closure 
permit.”? Regulated “closure” occurs 
when a hazardous waste facility or 
unit ceases operation and is secured 
pursuant to applicable hazardous waste 
management standards “so that it will 
pose no significant threat to human 
health or the environment.”!® 


Permitted Closure Options 
The HW program allows only two 

closure alternatives: clean closure, or 

closure-in-place (a/k/a landfill clo- 


sure).!! Clean closure involves com- 
plete removal and disposal of all haz- 
ardous waste and hazardous constitu- 
ents from a unit and the decontamina- 
tion or disposal of all associated 
equipment and structures, in accor- 
dance with an approved closure plan, 
within 180 days of the unit’s receipt of 
the final volume of hazardous waste. !2 
Closure-in-place involves the proper 
capping and containment of the haz- 
ardous waste in place, along with a 
30-year period of groundwater moni- 
toring and containment systems main- 
tenance, in accordance with an ap- 
proved post-closure plan.!3 

Closure is measured against a spe- 
cific performance standard which 
includes a specified form of closure for 
particular hazardous waste manage- 
ment units.!4 The affected unit must 
be closed in a manner which protects 
human health and the environment, 
and minimizes the post-closure escape 
of hazardous constituents to the envi- 
ronment.!5 The specified form of closure 
varies. A container area must be “clean 
closed” with all hazardous wastes and 
contaminated materials and soils be- 
ing removed.!® A tank area or con- 
tainment building must be clean closed 
by removal or decontamination of all 
soils, groundwater, structures, and 
equipment. When clean closure is not 
possible, the tank area or containment 
building must be closed as a landfill 
subject to closure-in-place and post- 
closure care.!7 

Apart from these inflexible and costly 
cleanup duties, hazardous waste clo- 
sure permitting is subject to other 
onerous requirements. A large applica- 
tion fee of between $10,000 and $32,000 
applies.!8 The applicant must present 
40 C.F.R. §264.112 closure and 
§264.118 post-closure plans. More sig- 
nificantly, the permittee must meet the 
financial assurance requirements of 
Part 264 Subpart H, mandating that 
one of six approved financial mecha- 
nisms be put in place to cover closure 
costs if the permittee abandons the 
cleanup.!9 When landfill closure is re- 
quired, the permittee faces the daunting 
task of performing the groundwater 
monitoring and release detection, char- 
acterization, and corrective response 
requirements of Part 264 Subpart F.2° 
Furthermore, when an unpermitted 
disposal facility is subject to closure, 
FDEP may impose a civil penalty. 

Obviously, these would be extremely 


onerous requirements to impose upon 
the shopping mall and its dry cleaner.?! 
Recently, USEPA has acknowledged 
that the closure process does not work 
well and requires reform.22 A remedy 
limited to either clean closure or closure- 
in-place may be ineffective when dis- 
posal was into an unlined area with 
subsequent release of hazardous con- 
stituents to surrounding soils and 
groundwater.23 Moreover, capping 
waste in place may discourage more 
protective remedies.24 Broader correc- 
tive action options would allow 
development of a cleanup tailored to 
the particular needs of the location.?5 
Many parties cannot meet the financial 
responsibility and groundwater moni- 
toring requirements which are pre- 
conditions to closure permits. Conse- 
quently, with minimal incentive to 
secure a closure permit, many facilities 
are locked in a significantly protracted 
permitting process.269 

Part 2 of this article will appear in 
the July/August 1995 issue. 


1 “Hazardous waste” is used to mean that 
narrowly defined subgroup of waste-like 
materials which have been identified under 
Subtitle C of the Solid Waste Disposal Act 
(Subtitle C of SWDA) as posing the greatest 
threat to human health and the environ- 
ment when improperly managed from the 
point of generation to the point of ultimate 
treatment and disposal. 42 U.S.C. §§6901- 
6992k; §1001, Pub. L. No. 89-272, Title II, 
as added by Pub. L. No. 94-580, §2, Oct. 21, 
1976, 90 Stat. 2795. The highly technical 
federal definition of hazardous waste, incor- 
porated by reference as Florida law, is 
currently found in 126 pages of 40 C.F.R. 
Parts 260 and 261, as of July 1, 1993. Fua. 
Apmin. Cope §62-730.030(1) (1995). Unless 
specified otherwise, all references to 40 
C.F.R. Parts 260 to 271 are to the July 1, 
1993, version presently incorporated into 
Florida’s HW Program. 

2 Large and small generators are defined 
and governed by the requirements of 40 
C.F.R. Part 262. Conditionally exempt gen- 
erators are exempt from the HW program’s 
waste management standards insofar as 
they meet conditions spelled out in 40 
C.F.R. §261.5. The specific closure obliga- 
tions of facilities with operating permits or 
temporary operating permits (the HW pro- 
gram equivalent to federal “interim status”) 
are not discussed. Fia. Apmin. Cope §62- 
730.160(1) (1995). 

340 C.F.R. §261.33(f); 45 Fed. Reg. 78532 
(Nov. 25, 1980) (discarded PCE, a/k/a 
tetrachloroethylene, whether in commer- 
cially pure grade, technical grade, or any 
formulated product in which PCE is the sole 
active ingredient, is U210 listed hazardous 
waste); Fira. Apmin. Cope §62-730.030(1) 
(1995). 
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440 C.F.R. §261.31(a) (listing certain 
spent halogenated solvents as F002 hazard- 
ous waste); FLa. ApMiIn. CopE §62-730.030(1). 
Any condensation from the onsite distilla- 
tion recovery of PCE or from steam stripping 
PCE from filter cartridges is considered by 
USEPA to be residues derived from the 
treatment of F002 hazardous waste, and is 
therefore hazardous waste under 40 C.F.R. 
§261.3(c)(2)(i). Letter from Matthew A. 
Strauss, USEPA OSWER to John Skoufis, 
Auscott Chemical Industries, Inc. (Mar. 6, 
1987). 

540 C.F.R. §261.24(a) (waste tested us- 
ing the Toxicity Characteristic Leaching 
Procedure reflecting levels of contaminant 
PCE at or exceeding 0.7 mg/l is D039 
characteristic waste); FLa. ApMin. §62- 
730.030(1); 40 C.F.R. §271.1(j)(1) (character- 
istic effective in Florida as of September 25, 
1990, under HSWA). 

6 Subtitle C of SWDA is also referred to 
as Subchapter III of the Resource Conserva- 
tion and Recovery Act (RCRA). RCRA was 
a 1976 amendment to the SWDA of 1970. 
Pub. L. No. 94-580, §2, Oct. 21, 1976, 90 
Stat. 2795. In 1984, the Hazardous and 
Solid Waste Amendments, commonly re- 
ferred to as HSWA, significantly amended 
Subtitle C. Pub. L. No. 98-616, Nov. 8, 1984. 

742 U.S.C. §6926(b); 40 C.F.R. §271.3(b); 
50 Fed. Reg. 3908-09 (Jan. 29, 1985). Except 
for HSWA revisions, final authorization 
means that the federal program is unen- 
forceable in Florida and that regulatory 
changes to the federal program are of no 
effect in Florida until adopted by Florida. 
Id. at 3909. HSWA altered this regime by 
mandating that any requirements imposed 
or authorized by HSWA are immediately 
effective in an authorized state, preempt 
less stringent state requirements, and are 
administered by USEPA until adopted by 
the state. Id.; 42 U.S.C. §6926(g); 40 C.F.R. 
§271.3(b)(1)-(3); see also id. §271.1(j). 

850 Fed. Reg. at 3909; 42 U.S.C. §§6927, 
6928, 6934. However, USEPA retains pri- 
mary authority to administer any HSWA 
requirements not yet adopted by Florida. 
The federal closure requirements, however, 
were developed in 1980 and 1982 under 
pre-HSWA authority. See USEPA, Stan- 


dards Applicable to Owners and Operators 
of Closed and Closing Hazardous Waste 
Management Facilities, 59 Fed. Reg. 55778, 
55779 (Nov. 8, 1994) (proposed rule). 

9Fia. Apmin. Cope §62-730.260(1); see 
also Fria. Stat. §403.722(1) (1994 Supp.). 
Section 62-730.260(2) then confusingly de- 
clares that “[a]ll post-closure care 
requirements of this chapter shall be per- 
formed pursuant to a closure permit,’ 
suggesting implicitly that perhaps other 
types of closure may be performed outside 
a permit. This is the FDEP’s generator 
closure policy. 

10 ApMIN. CopE §62-730.210(2)(a). The 
function of the closure requirements is to 
avoid having an operator of a facility shut- 
ting down its business and simply walking 
away, abandoning hazardous wastes and 
leaving unremedied a threat to human 
health or the environment. 

11 All closure permits in Florida are sub- 
ject to the closure requirements incorporated 
from 40 C.F.R. Part 264, Subpart G. 

1240 C.F.R. §§264.113(a) and (b). FDEP 
may allow additional time if the permittee 
demonstrates that final clean ciosure will 
necessarily take longer, and health and the 
environment are being protected. Id. 
§264.113(b)(1) and (2). 

13 Td. §§264.117(a)(1) and (d). The permit 
can be modified to provide for a shorter (or 
longer) post-closure period if it is shown 
that such alternative period will protect 
health and the environment. Id. 
§264.117(a)(2). 

14 Td. §264.111(a)-(c). 

16 40 C.F.R. §264.178. 

17 40 C.F.R. §§264.197(a) and (b) (tanks), 
264.1102(a) and (b) (containment buildings). 
Clean closure includes the obligation to 
decontaminate groundwater. See, e.g., 52 
Fed. Reg. 8704, 8705 (Mar. 19, 1987). 
Landfills are subject to closure-in-place, 
including covering with an impermeable 
cap designed to prevent infiltration of liquid 
into the unit, and post-closure care encom- 
passing such activities as cap integrity 
maintenance, groundwater monitoring, 
leachate collection, leak detection system 
maintenance, and run-off control. 40 C.F.R. 


“Call for backup!” 


§264.310(a) and (b). 

18 See, e.g., Fia. ApMIN. §62- 
4.050(4)j)(11.)-(13.). 

19 40 C.F.R. §§264.142-264.145. 

2040 C.F.R. §§264.90-264.100. In addi- 
tion, USEPA has authority to require the 
facility to obtain a HSWA permit for correc- 
tive actions concerning releases of hazardous 
waste from any solid waste management 
unit which happens to be at the regulated 
facility without regard to when in the past 
the hazardous waste was disposed of in 
these areas. 42 U.S.C. §§8924(u) and 6924(v); 
40 C.F.R. §264.101. 

21 The stakes are actually even higher for 
dry cleaning facilities and their landlords. 
Dry cleaners who require a closure permit 
are prohibited from participation in the 
state-funded cleanup program under the 
Drycleaning Contamination Cleanup Act. 
Star. §376.3078(2)(c(3.) (1994 Supp.). 

22.59 Fed. Reg. 55778, 55779-84 (Nov. 8, 
1994). USEPA’s goal is to “make the closure 
process more realistic, integrate the closure 
and corrective actions processes, and pro- 
vide greater flexibility in addressing risks 
at closed sites.” Id. at 55780-81. 

23 Td. at 55779. 

24 Id. 

25 Td. at 55780. 

26 Td. at 55779-80. 
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REAL PROPERTY, PROBATE & TRUST LAW 


Homestead Made Easy 
Part 3: How to Find the Courthouse and What to Do Next 


Editor’s Note: Mr. Kelley’s first article 
on homestead explained the basics of 
the homestead concept and was pub- 
lished in the March 1991 issue of the 
Bar Journal. A second article, appear- 
ing in the April issue, applied the 
basic rule of homestead to real world 
problems. Part 3a will follow in next 
month’s July / August issue. 


n many estates in which the 

decedent owned homestead real 

property as defined in Art. X, 

§4(a) of the Florida Constitu- 
tion, it is necessary or desirable to get 
a judicial determination whether the 
decedent’s exemption from forced sale 
inures under the provisions of §4(b) or 
whether the devise of the homestead 
by specific devise, by residuary devise, 
or under the terms of a revocable living 
trust, is effective. Both the effective- 
ness of a devise or the manner in which 
title descends, as well as the creditor’s 
status, is of concern to the title people. 

There is no better time than shortly 
following the decedent’s death to make 
and then document this determination. 
If not done then, it will become more 
difficult in later years to resolve this 
issue. 

The problem, put delicately, is that 
probate and real estate lawyers are 
often unconcerned with the mundane 
concerns of litigators. Things such as 
subject matter jurisdiction, jurisdiction 
over the person, adequacy of notice, 
due process, representation, or proper 
service, like other social evils, are often 
ignored. As a result, a large percentage 
of homestead determinations are incor- 
rectly done and the order obtained is 
ineffective for the intended purpose. 


A probate 
proceeding is the 
most convenient and 
most conventional 
proceeding to 
support the 
homestead 
determination 


by Rohan Kelley and 
Tae Tanya Kelley 


Many, if not most, such determinations 
are accomplished simply by preparing 
the Bar form petition and order, and 
mailing them to the clerk with a re- 
quest that the judge enter the 
accompanying order. No consideration 
is given to notice; no thought is given 
to service on those persons whose rights 
are purported to be determined by the 
order. We hope that this article will 
provide a jurisdiction and procedure 
primer for the office probate or real 
estate lawyer in matters of judicial 
determination of homestead status. 
Questions of notice or service aside, 
in a death situation, often the only 
asset we are concerned with is the 
decedent’s homestead. When there is 
no other asset, we may sometimes feel 
that it is an unnecessary effort to open 
a formal probate administration, sim- 


ply to obtain an order determining 
homestead status. Logically, there must 
be an easier way. 

In some instances, a practice has 
evolved of filing a “stand-alone” peti- 
tion to determine homestead status in 
the probate division or (if your circuit 
has no probate division) in the civil 
division. However, some clerks decline 
to accept such a petition and some 
judges refuse to entertain them. It is 
accurate to say that much confusion 
and uncertainty surrounds the proper 
procedure to obtain judicial determina- 
tion of homestead status. Many probate 
lawyers don’t know where the court- 
house is and don’t want to know. If it 
can’t be done by mail, we don’t want 
to do it. 

Well, today is the dawning of a new 
age, and this is your map to the court- 
house. 

Subject matter jurisdiction to deter- 
mine homestead status is in the circuit 
court under the provisions of Art. V, 
§20(c\(3) of the Constitution of the 
State of Florida. That article confers 
exclusive, original jurisdiction in the 
circuit court in “proceedings relating 
to the settlement of the estate of dece- 
dents and minors, the granting of 
letters testamentary, ... and other 
jurisdiction usually pertaining to courts 
of probate. . . and in all actions involv- 
ing the titles or boundaries. . . of real 
property.” F.S. §26.012 (which inter- 
estingly overrides the constitution) 
describes the jurisdiction of the circuit 
court in nearly identical language. In 
counties where the circuit court is 
divided into divisions for convenience, 
there is probably a local rule or admin- 
istrative order which requires probate 
proceedings to be filed in the probate 
division. However, failure to follow this 
rule or order is not a jurisdictional 
deficiency, but merely a basis for trans- 
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ferring the cause to the proper division 
on application of any interested person. 
Stated another way, a judge in the 
criminal or the juvenile division of the 
circuit court can enter a valid 
homestead order, if the proceedings are 
regular in every other way. Grossman 
v. Selewacz, 417 So. 2d 728 (Fla. 4th 
DCA 1982). 

Having determined the circuit court 
to be the proper court, it is then neces- 
sary to determine the proper form of 
the action. Possibilities would be: quiet 
title action (F.S. Ch. 65), declaratory 
judgment (F.S. Ch. 86), or a probate 
proceeding (F.S. Chs. 731-733, 735). It 
appears that any of the foregoing are 
appropriate and you may select from 
among them; however, the applicable 
procedure will be different. 

First, examine the options under a 
quiet title action or a declaratory judg- 
ment action. Such actions would 
commence with the filing of a com- 
plaint in the civil division (again 
assuming there are divisions of the 
circuit court in the applicable county). 
For example, a “Complaint to Deter- 
mine Homestead Status of Real 
Property” is within the subject matter 
jurisdiction of the circuit court as it is 
described above and would properly 
be construed as a complaint for de- 
claratory relief. That proceeding, like 
any other, will also require proper 
service of process. Either a quiet title 
action or a declaratory judgment action 
could proceed as an in rem or quasi in 
rem action, with the court obtaining 
jurisdiction over the res (the alleged 
homestead) and then, after proper no- 
tice, determining rights of persons in 
that property. 

It is the “proper notice” aspect that 
is of special interest here. In proceed- 
ings other than probate proceedings, 
Ch. 48, Process and Service of Process, 
and Ch. 49, Constructive Service of 
Process, are relevant portions of the 
Florida Statutes which must be con- 
sulted to determine how to give proper 
notice and obtain jurisdiction over the 
person, for the purpose of determining 
that person’s interest (or absence of 
interest) in the homestead. 

For example, creditors of the de- 
cedent may be both interested and 
necessary parties to determine 
homestead. Creditors may be consid- 
ered similar to judgment creditors in 
an action to quiet title. Other inter- 
ested persons would be persons who 


All interested 
persons must be 
served with proper 
process for the court 
to obtain 
Jurisdiction over 
them, for the 


purpose of 
adjudicating that 
person’s interest in 


the real property 


would receive an interest in the real 
estate under the will or by intestacy if 
it is determined not to be homestead. 
All interested persons must be served 
with proper process for the court to 
obtain jurisdiction over them, not for 
purpose of an in personam judgment, 
but for the purpose of adjudicating 
that person’s interest (or lack of inter- 
est) in the real property. The required 
court process can be in the form of a 
summons served by personal or substi- 
tute service as described in Ch. 48, or 
by constructive service, perfected by 
publication and mailing of a notice of 
action, as described in Ch. 49. 

Assuming the lawyer opts for a “pro- 
bate proceeding;’ how can such a 
proceeding be conducted and how is 
proper notice given? 

A so-called stand-alone petition to 
determine homestead is, itself, not a 
probate proceeding since it asks no 
relief other than the homestead deter- 
mination. Such a petition would 
properly be construed as a complaint 
for declaratory judgment. Such a com- 
plaint has no alternative regarding 
service and notice; it must be given 
under either Ch. 48 or 49. Further- 
more, like a quiet title action, all 
persons with an interest must be prop- 
erly before the court or represented by 
a guardian ad litem. In most instances, 
this requirement of personal or con- 
structive service and presence of all 
persons with an interest is too onerous 
for the probate attorney to proceed in 
this manner. 

It has been the practice of some 
courts (in the probate division, as ap- 
plicable) to entertain such stand-alone 
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homestead petitions. While the court 
has subject-matter jurisdiction, it prob- 
ably never acquires personal juris- 
diction over all necessary parties and 
the final order is jurisdictionally flawed. 
The court’s order has no effect on 
persons over whom the court never 
acquired jurisdiction, whether estate 
heirs who, years later, may challenge 
the homestead status and title, or credi- 
tors, who, within the period of the 
statute of limitations, may challenge 
the exempt status and title determined 
by the order entered. See Burns v. 
Estate of Cobb, 589 So. 2d 203 (Fla. 5th 
DCA 1991). A homestead order ob- 
tained without proper service on the 
parties has no more effect than a quiet 
title order or a declaratory judgment 
in an action which had no defendants. 

For example, a quiet title action in 
which the only defendants were “all 
persons claiming any estate, right, title 
or interest in or lien upon the real 
property herein described” was proce- 
durally insufficient. The court said 
when constructive service is resorted 
to, the constitutional requirement of 
due process of law demands that the 
service be of such a nature as to be 
reasonably calculated to give notice to 
one owning or claiming an interest in 
the property. Key v. All Persons 
Claiming Any Estate, 36 So. 2d 366 
(Fla. 1948). See also Mullane v. Central 
Hanover Bank & Trust Co., 399 U.S. 
306, 70 S. Ct. 652, 94 L. Ed. 2d 865 
(1950). 

It has been the practice of other 
courts to refuse to entertain a stand- 
alone homestead petition. This too is 
incorrect, since it is only the personal 
jurisdiction and service that is prob- 
ably deficient, not the court’s subject 
matter jurisdiction. In fact, neither the 
clerk nor the judge has authority to 
refuse to file or hear such a petition, 
even though the requested relief may 
be denied for reason of failure to have 
all necessary parties before the court. 

The easiest way to manage the 
homestead determination is as a part 
of a probate proceeding. Unfortunately, 
the term, “probate proceeding,” is not 
defined in the statutes, although it is 
used in F.S. §§731.105, 732.210(2), 
733.101, 733.106(1), and 734.1025(7). 

A probate proceeding is the most 
convenient and most conventional pro- 
ceeding to support the homestead 
determination for several reasons. 

First, it is traditional, because when 


probate jurisdiction was in the county 
judge’s courts, that court determined 
homestead status in a probate proceed- 
ing. In re Noble’s Estate, 73 So. 2d 873 
(Fla. 1954). The probate proceeding is 
still the most convenient proceeding for 
that determination because of the sim- 
plified method of notice and service 
(formal notice) and the representation 
statute. 

Using probate as the host proceeding 
makes sense for the additional reason 
that in accordance with the limitations 
on devise in Fla. Const. Art. X, §4(c), 
and in the Florida Probate Code, the 
descent of the property in question 
must be determined before a determi- 
nation of the continuing status of the 
exemption can be made. A determina- 
tion that the decedent died intestate 
or an order admitting a will to probate 
and record is a prerequisite to the 
determination of the descent of the 
decedent’s homestead. 

The second important consideration 
is the capability of using formal notice 
to give notice and acquire jurisdiction 
over the person. “Formal notice shall 
be sufficient to acquire jurisdiction over 
the person receiving formal notice to 
the extent of the person’s interest in 
the estate.” F.S. §731.301(1)(d). A form 
for formal notice is available as FLSSI 
probate form P-1.0500. Formal notice 
may be served “[bly any form of mail 
or any commercial delivery service ap- 
proved by the chief judge of each judicial 
circuit, requiring a signed receipt,” or 
as provided in Ch. 48 or 49. In nearly 
100 percent of the instances, the peti- 
tioner will elect to use mail or com- 
mercial delivery service. 

The third consideration in selecting 
a probate proceeding to determine the 
homestead status is the ability to bind 
others who are not actually parties to 
the proceeding. F.S. §731.303(2)(c) pro- 
vides that in proceedings involving 
estates of decedents, an unascertained 
person who is not otherwise repre- 
sented is bound by an order to the 
extent that person’s interest is repre- 
sented by another party having the 
same or greater quality of interest in 
the proceeding. Such unknown or un- 
ascertained persons could be benefici- 
aries, heirs, or particularly, creditors. 

This does not suggest that one or 
even several of the known creditors 
could be served with formal notice of 
the petition to determine homestead 
status and the presence of that token 


creditor or group of creditors would be 
sufficient to bind other known but 
non-noticed creditors. The representa- 
tion statute, F.S. §731.303, only 
purports to bind absent persons who 
are “unborn or unascertained,’ not 
those who are known but absent. The 
personal representative already has 
the statutory obligation to “make a 
diligent search to determine the names 
and addresses of creditors of the de- 
cedent who are reasonably ascertain- 
able.” F.S. §733.212(4). F.S. §733.105 
requires the personal representative 
to make diligent search to determine 
the names of heirs or beneficiaries. 
Therefore, all interested persons should 
be known to the personal representative 
and should be served by a proper 
method with notice of the proceeding. 

To utilize these provisions, the stat- 
ute requires that notice shall be given 
to every interested person, or to one 
who can bind the interested person. 
Who are interested persons in determi- 
nation of homestead status? In 
answering this question, assume vari- 
ous alternative results in the proceed- 
ing; the property is determined to be 
homestead or the property is deter- 
mined not to be homestead; the 
exemption inures or the exemption 
does not inure; the property is devis- 
able or the property is not devisable. 
Then determine whose rights could be 
affected in any of these determina- 
tions; those persons are the interested 
persons who must receive notice of the 
proceeding. 

The following list will probably in- 
clude all interested persons in most 
instances. 

1) Any surviving spouse. 

2) All known heirs at law, whether 
the estate is testate or intestate; if 
testate because they are interested in 
whether the creditor’s exemption in- 
ures, if intestate because they will 
inherit unless there is a spouse or 
minor child, in which case they will 
not inherit or will inherit a lesser 
estate. F.S. §732.401. 

3) Testate devisees of the alleged 
homestead since they will inherit un- 
less there is a spouse or minor child. 

4) Creditors to the extent their claims 
are not barred. A creditor’s claim may 
be barred if the creditor receives notice 
of administration and fails to file a 
claim within the allowed three-month 
period, F.S. §733.702, or any creditor’s 
claim is barred even absent any notice, 


two years after the decedent’s death. 
F.S. §733.710. If there is no known 
creditor who is not barred, a guardian 
ad litem must be appointed in order to 
bar unknown (unascertainable) credi- 
tors if the claims period remains open. 

5) Any other person in possession of 
the property. See Burns v. Estate of 
Cobb, 589 So. 2d 203 (Fla. 5th DCA 
1991).0 
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GOVERNMENT LAWYER 


More Than a Defense: 


Absolute and Qualified Immunities of 


he Civil Rights Act of 1871, 
also known as the Ku Klux 
Klan Act, is an important 
federal vehicle for the pro- 
tection of the people from agents of 
state and local governments.! The act 
provides damages relief for violations 
of constitutional rights, and also sup- 
ports prospective, injunctive relief 
against future unconstitutional acts. 
The most useful and commonly used 
section of the act, 42 U.S.C. §1983, 
provides: 


Every person who, under color of any stat- 
ute, ordinance, regulation, custom, or usage, 
of any State or Territory or the District of 
Columbia, subjects, or causes to be sub- 
jected, any citizen of the United States or 
other person within the jurisdiction thereof 
to the deprivation of any rights, privileges, 
or immunities secured by the Constitution 
and laws, shall be liable to the party injured 
in an action at law, suit in equity, or other 
proper proceeding for redress. 


In any §1983 action, the initial in- 
quiry focuses on whether the conduct 
complained of was committed by a 
person? acting under color of state law, 
and whether this conduct deprived a 
person, including aliens? and corpora- 
tions,* of rights, privileges, or immu- 
nities secured by the Constitution or 
laws of the United States.5 While state 
employees, in their official capacities, 
are proper subjects of suits for injunc- 
tive relief,* an action for damages would 
be brought against the official in an 
individual capacity,’ even if the indi- 
vidual acted in an official capacity in 
taking the alleged wrongful acts.® 

However, an individual defendant 
may in some circumstances assert an 
absolute or qualified immunity and be 
protected from liability, even if a viola- 
tion of the Constitution could be proven. 

The act has been construed in light 
of the common law in effect at its 
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adoption and in light of experience in 
its application. Consequently, it does 
not abrogate long-standing absolute 
immunities of legislators, judges, prose- 
cutors, and witnesses. 

In Tenney v. Brandhove, 341 U.S. 
367, 95 L. Ed. 2d 1019, 71 S. Ct. 783 
(1951), the Supreme Court traced the 
history of legislative immunity, which 
provides an absolute immunity for what 
a legislator does or says in legislative 
proceedings; it applies to many officials 
who function as legislators.9 

In Pierson v. Ray, 386 U.S. 547, 18 
L. Ed. 2d 288, 87 S. Ct. 1213 (1967), 
the Supreme Court recognized the com- 
mon law immunities held by judges 
from suit in 1871 also apply to suits 
under the Civil Rights Act. A judge is 
immune from civil suits for judicial 
acts, and will only be subject to liability 
when the judge has acted in the clear 
absence of all jurisdiction.!° 


In Imbler v. Pachtman, 424 U.S. 409, 
47 L. Ed. 2d 128, 96 S. Ct. 984 (1976), 
the common law immunity of prosecu- 
tors was applied to protect them in 
§1983 actions. Convictions may be over- 
turned, or the prosecutor disciplined, 
for the use of perjured testimony or 
other egregious conduct, but prosecu- 
tors are immune from most civil suits 
arising from the initiation and pursuit 
of criminal charges. 

To further the goal of free and unfet- 
tered testimony, the Supreme Court 
held in Briscoe v. LaHue, 460 U.S. 325, 
75 L. Ed. 2d 96, 103 S. Ct. 1108 (1983), 
that a person convicted upon perjured 
testimony could not sue the perjurer. 
Generally, a witness should not be 
deterred from speaking freely by fear 
of civil suit. Testimony in the form of 
depositions or affidavits, or a report by 
a court-appointed psychiatrist, is also 
immune.!! 

Importantly, under the doctrine of 
Butz v. Economou, 438 U.S. 478, 57 L. 
Ed. 2d 895, 98 S. Ct. 2894 (1978), one 
who functions as a judge or prosecutor 
enjoys absolute immunity, even if given 
a different title. For example, a gover- 
nor acting to remove a sheriff from 
office pursuant to the governor’s consti- 
tutional duties would be entitled to 
quasi-prosecutorial immunity. The Sen- 
ate’s special master at the sheriff's 
removal hearing would have quasi- 
judicial immunity. A member of an 
administrative board may have judi- 
cial, prosecutorial, or legislative immu- 
nity, depending on the function in- 
volved. Schopler v. Bliss, 903 F.2d 1373 
(11th Cir. 1990). 

In Office of State Attorney v. Parrot- 
ino, 628 So. 2d 1097 (Fla. 1993), the 
court recognized that prosecutorial and 
judicial immunity are of long standing, 
apply in Florida law to common law 
torts, and are not waived by FS. 


§768.28. 

Perhaps of greater importance than 
any absolute immunity is qualified 
immunity, since it usually protects a 
large number of government officials 
who regularly have to exercise discre- 
tion in the performance of their duties, 
including as well legislators, judges, 
or prosecutors when they are acting in 
another capacity, such as employer or 
administrator. This immunity was not 
part of the common law; it came to be 
known as “good faith” immunity. 

In Harlow v. Fitzgerald, 457 U.S. 
800, 73 L. Ed. 2d 396, 102 S. Ct. 2727 
(1982), the Supreme Court removed the 
subjective “good faith” element from 
the defense and made it completely 
objective. This immunity is stated as 
follows: 


Government officials performing discretion- 
ary functions generally are shielded from 
liability for civil damages insofar as their 
conduct does not violate clearly established 
statutory or constitutional rights of which 
a reasonable person would have known. 457 
US. at 818. 


The recent en banc decision of Las- 
siter v. Alabama A & M Univ., 28 F.3d 
1146 (11th Cir. 1994), reiterated it is 
the usual rule that governmental offi- 
cials performing discretionary functions 
are entitled to qualified immunity. The 
Lassiter court reemphasized the major 
aspects of the law of qualified immu- 
nity. 

In Malley v. Briggs, 475 U.S. 335, 
89 L. Ed. 2d 271, 106 S. Ct. 1092 
(1986), the court found qualified immu- 
nity would protect all but the “plainly 
incompetent, or those who knowingly 
violate the law.” 

In Anderson v. Creighton, 483 U.S. 
635, 97 L. Ed. 2d 523, 107 S. Ct. 3034 
(1987), the Court recognized the allega- 
tion of a violation of a well-known 
constitutional concept, i.e., an “unrea- 
sonable search and seizure” or “due 
process,” does not mean the right is 
clearly established in the necessary 
particularized sense. 

The contours of the right must be 
sufficiently clear that a reasonable offi- 
cer would know he or she was violating 
it. The particular action need not have 
been previously held unlawful, but in 
light of preexisting law the unlawful- 
ness must be apparent. Also, if an 
official violated state law in taking 
action, it does not prove a clearly 
established constitutional right was vio- 


In Harlow v. 
Fitzgerald, the 
Supreme Court 

removed the 
subjective “good 

faith” element from 
the defense and 
made it completely 
objective 


lated.!2 Constitutional torts are con- 
strued against the background of com- 
mon law tort principles, including both 
elements and defenses. 

Police officers, likely to be sued merely 
because of the sheer number of their 
adversarial contacts with the citizenry, 
need only have arguable, probable cause 
in order to secure qualified immunity 
from a suit for false arrest." 

The sources of clearly established 
law are federal constitutional law, statu- 
tory law, and case law. An official 
would look to cases of the U.S. Supreme 
Court, the official’s federal court of 
appeals and its district courts, and 
then the state Supreme Court to find 
law that is clearly established.'5 

Officials may enjoy absolute immu- 
nity for some of their functions and 
only qualified immunity for others. The 
determination would rest on the his- 
torical basis for the absolute immunity, 
an analysis of the function and, to some 
extent, the current public policy impli- 
cations. 

For instance, recent cases have de- 
fined further which functions of prose- 
cutors are absolutely immune and 
which only enjoy qualified immunity.!® 

The functional analysis and the pub- 
lic policy implications become impor- 
tant when dealing with an official who 
did not exist at common law. Child 
protection workers who initiate and 
prosecute charges may enjoy quasi- 
prosecutorial immunity for that portion 
of their job duties, but not for other 
aspects. Some federal circuits give ab- 
solute immunity to almost all child 
protection functions. !7 

What purpose is served by these 
immunities, which prohibit recovery 
by those who have indeed been denied 


rights guaranteed by our most funda- 
mental law? The courts have reasoned 
that having the innocent anticipate 
and defend such suits is a greater harm 
to the public as a whole than denying 
recovery to that smaller number of 
people actually wronged.18 

Regarding judicial and prosecutorial 
immunity, the courts have based the 
immunities on the likelihood the adver- 
sarial system will generate vexatious 
litigation, the ability of that system, 
through its public nature and the avail- 
ability of appellate review, to correct 
itself, and the vulnerability of officials 
who actually do commit wrong to crimi- 
nal, administrative, or political disci- 
pline. 

The most important purposes served 
by absolute and qualified immunity 
are, first, that officials should be able 
to act without undue fear in the per- 
formance of their duties. (What is un- 
due? In Mitchell v. Forsyth, 472 U.S. 
511, 522, 86 L. Ed. 2d 411, 105 S. Ct. 
2806 (1985), the Court granted the 
Attorney General of the United States 
only qualified immunity in those non- 
prosecutorial, investigative reports of 
his law enforcement duties involving 
national security, saying it was proper 
for the Attorney General to hesitate 
and consider the Constitution when 
acting in an area where the more public 
self-correcting factors acting on prose- 
cutors, judges, and legislators do not 
exist.) 

Second, the Mitchell Court reiterated 
that defending litigation diverts the 
attention and resources of the govern- 
ment and its officials from their normal 
duties. 

These burdens are the reason for 
holding the immunities are protection 
from suit and not just from trial. As 
such, pending actions involving these 
defenses require a speedy resolution. 

In three important ways, the law 
implementing §1983 actions protects 
public officials from the disruption of 
their professional and personal lives 
that normally comes with a lawsuit. 

In the first place is a heightened 
pleading standard. Generally, under 
Rule 8(a) of the Federal Rules of Civil 
Procedure, factual allegations of a com- 
plaint are accepted as true; a claim 
will not be dismissed unless it appears 
beyond doubt that the plaintiff can 
prove no set of facts in support of the 
claim which would entitle him or her 
to relief. Pro se complaints are held to 
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less stringent standards. Notice plead- 
ing allows for discovery to develop the 
factual basis. 

On the other hand, there are higher 
standards of particularity required in 
§1983 cases.!9 In Oladeinde v. City of 
Birmingham, 963 F.2d 1481 (11th Cir. 
1992), the court repeated that it had 
tightened Rule 8 in §1983 cases, requir- 
ing factual detail to show the alleged 
violated right was clearly established 
and expecting this requirement to be 
applied by the district courts.?° 

Second are severe restrictions on 
discovery; the court in Harlow v. Fitz- 
gerald, in characterizing qualified im- 
munity as an immunity from suit, gave 
the defendant protection from far- 
reaching discovery. Some discovery by 
plaintiff may be allowed solely on the 
issue of the immunity defense.?! Con- 
versely, the defendant might seek lim- 
ited discovery (without waiving pro- 
tections) to clarify the allegations if 
dismissal is not granted. 

Third is the right to an interlocutory 
appeal of the denial of the defense. As 
an immunity from suit, the Supreme 
Court stated that an absolute or quali- 
fied immunity would have little value 
if its denial could only be appealed after 
trial. Harlow, 457 U.S. 800, and 
Mitchell v. Forsyth, 472 U.S. 511. There- 
fore, an immediate appeal is available 
from the denial of motions to dismiss 
or for summary judgment. 

In Marx v. Gumbinner, 855 F.2d 783 
(11th Cir. 1988), the court held that 
an official, sued both in an official 
capacity for injunctive relief and in an 
individual capacity for damages, may 
take an interlocutory appeal of the 
damages action, even if the injunctive 
claim has to be tried.?2 

In an en banc decision, Green v. 
Brantley, 941 F.2d 1146 (11th Cir. 
1991), the court held that the denial of 
a qualified immunity defense to a §1983 
claim was subject to interlocutory ap- 
peal, even if a separate damages count 
has to be tried. This case has an 
exposition of the various purposes 
served by qualified immunity and the 
value of an interlocutory appeal. The 
failure of a trial court to rule on a 
motion and thus generate an order is 
itself appealable. Helton v. Clements, 
787 F.2d 1016 (5th Cir. 1986). 

The State of Florida has recently 
joined the federal courts in allowing 
interlocutory appeals as of right in 
cases where immunity defenses to 
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§1983 claims are denied as a matter of 
law. See Tucker v. Resha, 648 So. 2d 
1187 (Fla. 1994). 

If minimal allegations of a factual 
dispute prevent the termination of the 
proceeding by action to dismiss, a sum- 
mary judgment may still prevent trial. 

The procedure for analyzing a sum- 
mary judgment motion asserting quali- 
fied immunity in the 11th Circuit is 
found in Rich v. Dollar, 841 F.2d 1558 
(11th Cir. 1988): 


1. The defendant public official must first 
prove that “he was acting within the scope 
of his discretionary authority when the 
allegedly wrongful acts occurred.” 

2. Once the defendant public official satis- 
fies his burden of moving forward with the 
evidence, the burden shifts to the plaintiff 
to show lack of good faith on the defendant’s 
part. This burden is met by proof demon- 
strating that the defendant public official’s 
actions “violated clearly established law.” 


A defendant would meet the initial 
burden by showing objective circum- 
stances to compel the conclusion the 
defendant acted in the performance of 
his or her duties and within his or her 
authority. 

The plaintiff would then have to 
meet a twofold test—that the right 
allegedly violated was clearly estab- 
lished at the time, and that there is a 
genuine issue of fact as to whether the 
defendant violated that right.23 

As stated in Lassiter, an analysis of 
the qualified immunity defense focuses 
on the actual, specific details of con- 
crete cases—both prior decided cases 
and the one being defended. Conse- 
quently, the dispute may be what 
agreed facts are material when consid- 
ered in the light of the Rich standard. 
Note: Qualified immunity is an affirma- 
tive defense that must be pled. 

A successful claim under §1983 sup- 
ports the award of attorneys’ fees under 
42 U.S.C. §1988. Therefore, in an ac- 
tion with multiple counts or theories, 
the dismissal of any which include a 
claim for fees will often result in a 
speedy and more economical resolution 
of the remainder. 

In a time when state and local gov- 
ernmental workers need to be on the 
job and not in court, these procedures 
to determine if a cause of action even 
exists are a benefit to all. 0 


1For a discussion of the enactment of 
this law, see Monroe v. Pape, 365 U.S. 167, 


5 L. Ed. 2d 492, 81 S. Ct. 473 (1961). 

2 While a 42 U.S.C. §1983 case may be 
brought in either federal district court or 
state court, Fia. Star. §26.012, and Howlett 
v. Rose, 496 U.S. 356, 110 L. Ed. 2d 332, 110 
S. Ct. 2430 (1990), neither the State of 
Florida nor any of its agencies may be sued 
under §1983, as they are not “persons.” Will 
v. Michigan Department of State Police, 491 
U.S. 58, 105 L. Ed. 2d 45, 109 S. Ct. 2304 
(1989). Counties and municipalities are gen- 
erally “persons” and may be sued for §1983 
violations, but are only liable when the 
violation was caused by a policy of the 
defendant. Monell v. Department of Social 
Services, 486 U.S. 658, 56 L. Ed. 2d 611, 
98 S. Ct. 2018 (1978). 

3 Jackson v. Sargent, 394 F. Supp. 162, 
167-8 (D. Mass. 1975). 

4 Fulton Market Cold Storage Co. v. 
Cullerton, 582 F.2d 1071 (7th Cir. 1978), 
cert. denied, 439 U.S. 1121, 59 L. Ed. 2d 82, 
99 S. Ct. 1033 (1979). 

5 Parratt v. Taylor, 451 U.S. 527, at 535, 
68 L. Ed. 2d 420, 101 S. Ct. 1908 (1981), 
and Cornelius v. Town of Highland Lake, 
Alabama, 880 F.2d 348, at 352 (11th Cir. 
1989). Zinermon v. Burch, 494 U.S. 113, 108 
L. Ed. 2d. 100, 110 S. Ct. 975 (1990), holds 
that a §1983 claim is available for proce- 
dural due process claims in which a 
predeprivation procedure could have been 
followed, distinguishing it from certain prior 
cases. As well, some state-inflicted injury is 
so minor as to occasion a tort claim, rather 
than a constitutional claim. Baker v. McCol- 
lan, 443 U.S. 137, 61 L. Ed. 2d 433, 99 S. 
Ct. 2689 (1979); Byrd v. Clark, 783 F.2d 
1002 (11th Cir. 1986). 

§ Will v. Michigan Dept. of State Police, 
491 U.S. 58, at 71, n.10. Such relief would 
be prospective, and cannot include retro- 
spective relief amounting to the payment of 
damages. See Green v. Mansour, 474 U.S. 
64, 88 L. Ed. 2d 371, 106 S. Ct. 423 (1985), 
and Barnes v. Bosley, 625 F. Supp. 81 (E.D. 
Mo. 1985), appeal dismissed, 790 F.2d 718 
(8th Cir. 1986). 

7While the State of Florida or subdi- 
visions may pay for the defense of their 
employees and for judgments imposed, the 
individual is the actual defendant. See Fa. 
Star. §§111.07, 111.071, and 284.30. The 
state will not pay punitive damages, or for 
harm caused intentionally. 

8 Hafer v. Melo, 502 U.S. 21, 116 L. Ed. 
2d 301, 112 S. Ct. 358 (1991). 

° Lake Country Estates v. Tahoe Regional 
Planning Agency, 440 U.S. 391, 59 L. Ed. 
2d 401, 99 S. Ct. 1171 (1979). Ellis v. Coffee 
County Bd. of Registrars, 981 F.2d 1185 
(11th Cir. 1993). 

10 Stump v. Sparkman, 435 U.S. 349, 55 
L. Ed. 2d 331, 98 S. Ct. 1099 (1978), Harper 
v. Merkle, 638 F.2d 848 (5th Cir. Unit B, 
1981), and Dykes v. Hosemann, 776 F.2d 942 
(11th Cir. 1985). 

11 Sprecher v. Graber, 716 F.2d 968 (2d 
Cir. 1983); Collins v. Walden, 613 F. Supp. 
1306 (N.D. Ga. 1985); Kurzawa v. Mueller, 
732 F.2d 1456 (6th Cir. 1984). 

12 Davis v. Scherer, 468 U.S. 183, 82 L. 
Ed. 2d 139, 104 S. Ct. 3012 (1984). 


13 Douthit v. Jones, 619 F.2d 527, 532 (5th 
Cir. 1980), citing Monroe v. Pape, 365 U.S. 
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167, and Pierson v. Ray, 386 U.S. 547, 18 
L. Ed. 2d 288, 87 S. Ct. 1213 (1967). 

14 Post v. City of Fort Lauderdale, 7 F.3d 
1552 (11th Cir. 1993), modified, 14 F.3d 
583. 

15 Procunier v. Navarette, 434 U.S. 555, 
55 L. Ed. 2d 24, 98 S. Ct. 855 (1978); Leeks 
v. Cunningham, 997 F.2d 1330 (11th Cir. 
1993); Nicholson v. Georgia Department of 
Human Resources, 918 F.2d 145 (11th Cir. 
1990); Muhammed v. Wainwright, 839 F.2d 
1422 (11th Cir. 1987); Courson v. McMil- 
lian, 939 F.2d 1479, 1498, n.32 (11th Cir. 
1991). But see K.H. ex rel. Murphy v. Mor- 
gan, 914 F.2d 846 (7th Cir. 1990). 

16 Buckley v. Fitzsimmons, 509 U.S. __, 
125 L. Ed. 2d 209, 113 S. Ct. 2606 (1993), 
and Burns v. Reed, 500 U.S. 478, 114 L. Ed. 
2d 547, 111 S. Ct. 1934 (1991). See Marx v. 
Gumbinner, 855 F.2d 783, n.10 (11th Cir. 
1988), where the 11th Circuit summarized 
specific prosecutorial activities as immune 
or not, except as now modified by Buckley 
and Burns. 

17 See Kurzawa v. Mueller, 732 F.2d 1456 
(6th Cir. 1984), and Meyers v. Contra Costa 
Dept. of Social Services, 812 F.2d 1154 (9th 
Cir. 1987). See also Robison v. Via, 821 F.2d 
913 (2d Cir. 1987), and Snell v. Tunnell, 920 
F.2d 673 (10th Cir. 1990). 

18 Gregoire v. Biddle, 177 F.2d 579 (2d 
Cir. 1949) (L. Hand, J.). 

19 See Hobson v. Wilson, 737 F.2d 1, n.87 
(D.C. Cir. 1984), stating that all circuits 
require civil rights plaintiffs to plead with 
particularity, and Fullman v. Graddick, 739 
F.2d 553 (11th Cir. 1984), requiring a 
conspiracy claim to be pled with particular- 
ity. 
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20 The Supreme Court in Siegert v. Gilley, 
500 U.S. 226, 114 L. Ed. 2d 277, 111 S. Ct. 
1789 (1991), held the initial inquiry needed 
in a §1983 case was whether a constitu- 
tional right existed—thus it found unneeded 
the application of a heightened pleading 
standard in the court below. In Leatherman 
v. Tarrant County, etc., 507 U.S. __, 122 
L. Ed. 2d 517, 113 S. Ct. 1160 (1993), the 
Court held the Fifth Circuit’s rigorous, height- 
ened pleading standard not applicable in 
§1983 cases against municipalities, which 
are unable to claim qualified immunity. It 
specifically did not consider if such a stan- 
dard was required in suits against individu- 


als. 

21 See Lion Boulos v. Wilson, 834 F.2d 504 
(5th Cir. 1987), and Maxey by Maxey v. 
Fulton, 890 F.2d 279 (10th Cir. 1989). 

22 The Marx court said a defendant could 
obtain an appealable order by moving to 
dismiss or admitting the allegations and 
moving for judgment on the pleadings. 

23 Note the failure of the plaintiff to carry 
the legal burden in one count and the 
factual burden in another in Courson v. 
McMillan, 939 F.2d 1479, n.14 (11th Cir. 
1991), and to carry the factual burden in 
Dollar, 841 F.2d 1558 (11th Cir. 
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LAWYER Al LARGE 


Fledgling’s Pre-Flight 


any years past, a gag- 
gle of us fledgling 
newly admitted, unin- 
formed impecunious at- 
torneys were being regaled by veteran 
lawyers about the mysteries, the won- 
ders, and vagaries of the law. One old 
warrior opined how much easier and 
how perfect it would be to practice 
theoretical law without the interrup- 
tions of vexing and uninformed clients— 
none of whom we had, but desperately 
sought in the days when one could 
hang out a shingle and with help from 
an older lawyer start a career. 

It appears that in these times most 
fledgling attorneys seek to enter prac- 
tice with a firm or government service. 
No matter, it must be remembered 
that the lifeblood of any law firm is the 
client, notwithstanding theoretical de- 
sires to practice in vacuo. In order to 
shed the appellation “impecuni- 
ous” the fledgling must be client- 
oriented. Simply put, clients in ex- 
change for services rendered are the 
pecuniary providers enabling one to 
practice law. Unfortunately many fail 
to appreciate how vital the client is, 
not only to success, but to survivai. 


Career Interview 

This is the time and place you must 
shine as well as your shoes. Sartorial 
and tonsorial observations of you by 
an interviewer most likely will weigh 
heavily. You must remember that your 
grades and legal ability are only half, 
if that, of your desirability as a poten- 
tial junior in a firm. You will be judged 
on client appeal, jury appeal, collegial- 
ity, and other hereinafter set-out hints, 
hints not written in stone. 

A Marine boot at Parris Island asked 
his DI “why.” “Cause I said so.” Con- 
trary to prevailing thought of recent 
graduates, the checkbook is the DI of 


Clients in exchange 
for services rendered 
are the pecuniary 
providers enabling 
one to practice law. 
Unfortunately, 
many fail to 
appreciate how 
vital the client 
is to survival 


by Arthur Lee Willner 


the world. If one juror doesn’t like your 
garish clothes, you have hurt your 
client as well as yourself; interviewers 
will avoid you like the plague. It is not 
a matter of free expression, or infringe- 
ment of your self-esteem. Lawyers have 
images molded in the public eye, and 
the image is conservative. It is hard for 
a client or juror to find fault with a 
conservative suit, tie, haircut. 


Luncheon Interview 

When you are asked to have lunch 
with some firm members, you are being 
seriously considered as a candidate for 
professional employment. Your foot is 
in the door. On occasions a mere pic- 
cadillo slams it shut. 

Your future potential as a business- 
getter is being judged. Can you take a 
client to dinner and behave with good 
manners so as to reflect credit on your 
firm? If you entertain doubts to the 
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efficacy of your table or social manners, 
retreat to the library and read “Emily 
Post,” or her many progeny. Your fu- 
ture depends on how you are perceived. 

“Yes, sir)’ and “No, ma’am” are not 
archaic; they are indicative of good 
manners. Contrary to those well- 
mannered folks who abhor gumchew- 
ing, thinking it slightly gross, be ad- 
vised gumchewing is appropriate when 
hard hat diving, scuba and sky diving, 
and discussing the rule in Shelly’s 
Case at half-time at a Dolphins’ game. 


Garnering Clients 

A time-honored way of meeting po- 
tential clients is to join civic, fraternal, 
and social organizations. Some firms 
pay all or part of the dues. After 
joining, it is obvious that folks know 
you are a serious lawyer who may very 
well object to demeaning lawyer jokes 
that can be easily parried by good 
naturedly commenting on the contribu- 
tions lawyers make to society, govern- 
ment, and the general well-being of 
this nation. Everyone you meet is a 
prospect. 


The Client 
Communication with the client both 
by phone and correspondence is vital. 
Do not answer phone calls, and witness 
how many other attorneys are very 
willing to replace you. Give the client 
a frame of reference on. when to expect 
a return call (24 hrs.). Tell the client, 
“If I do not return your call within 
that time, my secretary’s name is 
. She should be able to ad- 
vise you as to when I will be available.” 
A good secretary that is well-trained 
is one of the most, if not the most, 
valuable asset a lawyer can have. 
The following hint does not smack 
of insanity. During the initial confer- 
ence, hand the client your home phone 


with the following admonition: “I know 
how important your case is to you and 
it certainly is to me, but don’t call 
unless vital, as my wife objects to my 
bringing the office home. She is a 
wonderful woman who loses her charm 
when I do.” This gesture works for 
married women as well as men. If 
single, use an answering machine. The 
client will be thrilled that you cared 
enough to share your home phone, will 
comment to friends about your being a 
concerned lawyer, and will most likely 
honor your privacy. 


Caveat—Whose Client Is It? 

Is the client yours or the firm’s? This 
subject should be broached when nego- 
tiating your employment contract. The 
firm should respect the fact you are 
contemplating bringing in business. 
However, remember more law firms 
have split over this issue than any 
other. Diplomatically discuss the mat- 
ter with your client and certainly dis- 
cuss it with the firm. Should you be 
able to control and bring in a client 
that generates several million in fees 
yearly, the first order of business might 
be putting your name first on the 
letterhead. 


Client Management 

Most problems, for which clients 
retain lawyers involve money concerns 
and financial stress. There are many 
saws in fun and jest about filthy lucre 
but rest assured your client is vitally 
concerned and serious about money, 
sometimes more than imaginable. Some- 
times a client just simply doesn’t un- 
derstand what you are saying. You 
must be able to convey advice he or she 
can appreciate to make a decision. 

It is human nature to reject a thought 
which is contrary to one’s hopes, de- 


sires, dreams, ambitions, and goals. It 
is inordinately difficult to advise a 
client that he cannot attain one or 
more of the foregoing. This conundrum 
is present in all fields of the law, 
particularly in plaintiffs personal in- 
jury. 


Client Difficulty 

On occasion you will have a personal- 
ity clash with a client. Advise your 
immediate superior who should trans- 
fer the client to another lawyer within 
the firm. If you are a solo practitioner 
and have done all you can, part in 
peace. 

A dear friend and most able lawyer 
was retained to defend a complaint 
based on a demand note alleged to be 
in default. The client advised him if 
he could only stall the proceedings for 
six months that the indebtedness could 
be paid. At deposition, facts came to 
light whereupon my friend was able to 
file a counter claim based on a most 
ingenious and brilliant theory. 

At trial the defense prevailed against 
the allegations of the complaint and 
further was awarded damages on the 
counter claim, substantial as they were, 
not in the amount of the counter claim. 
During a fee dispute, the client railed 
against his triumphant lawyer for not 
obtaining the full amount of his counter 
claim. From that day forth, the clients 
of that office were asked to write their 
goals by hand at the initial interview 
and the document was ensconced in 
an atomic bomb-proof safe. 


At Trial or Hearing 
e The Judge 

The judge must be treated with 
deference and respect always. Should 
you incur his or her wrath, rest as- 
sured he or she will comment on the 


WHERE THERE’S A WILL THERE’S A WAY 


If you or a Client is looking for a way to help others through a 
bequest or gift, please contact: 


David Schaeffer, Director of Planned Giving 


Muscular Dystrophy Association 
National Headquarters 


3300 East Sunrise Drive / Tucson, AZ 85718 
(602) 529-2000 


rude lawyer from (your firm). It won’t 
take long for the bad news to wind up 
at your office. 

Judges respect integrity in advocacy. 
If you always present the law as it is 
and admit when your adversary has a 
later or more applicable case, you will 
find that when you argue the law, the 
judge will listen and respect your opin- 
ion. 

e Court Personnel 

The bailiff as everyone else in the 
courtroom should be treated with the 
utmost courtesy. Subliminally, humans 
project attitudes, likes, dislikes just 
because they are human. If you have 
a good case, comment about it to the 
bailiff and court reporter. If the concept 
alludes you, litigation is not your forte. 
e Caution 

A slip of the lip can sink your ship. 
Do not discuss your client, case, or any 
other matter on the elevator, car phone, 
restrooms, or on any device that may 
be intercepted. 

e Help 

Most lawyers in and out of your firm 
are willing to help you in any way. 
Cultivate, as a friend and mentor, an 
older, more experienced and worldly 
lawyer with whom you can confer 
concerning your ideas, plans, strate- 
gies, and ethics. 

e Smile 

You are entering an honorable and 
time-tested profession that advances 
civilization, protects the common good, 
and ensures justice, and is guarded 
and practiced by dedicated, proud, hon- 
orable men and women. 

finis rei attendendus est 0 


Arthur Lee Willner, Ft. Myers, is 
primarily retired from the practice 
of law with extensive experience in 
civil law. He received his B.S. from 
the University of South Carolina 
and J.D. from the University of 
Miami. Mr. Willner has practiced 
in Miamiand Ft. Myers, in the fields 
of civil law, mortgage foreclosures, 
wills and estates, family law and 
litigation involving diving accidents 
and chemical products. 
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he 1,600-member Jackson- 

ville Bar Association has in- 

stituted a program of infor- 

mal meetings between 
small groups of young lawyers and 
members of the federal and state trial 
and appellate courts. These meetings 
have proven to be enormously popular 
among attorneys and judges, and are a 
cost-effective means of instilling in our 
younger lawyers the professionalism 
expected of them. 

Bar President Henry M. Coxe III 
believed that the formality of practice 
in the U.S. district courts and all ap- 
pellate courts left many lawyers appre- 
hensive about appearing before those 
courts. One solution was for young at- 
torneys to meet with the judges regu- 
larly in an informal atmosphere. With 
the enthusiastic agreement of all the 
courts, the program was begun in the 
fall of 1994. Invitations were sent from 
the federal trial judiciary monthly to a 
dozen young attorneys in Jacksonville. 
Each breakfast begins at 7:15 a.m., 
which avoids disruption of the judges’ 
morning calendars. 

As one of the young lawyer partici- 
pants stated: 

An opportunity for young lawyers to meet 
the federal judges in a social setting is quite 
rare. It can be difficult to approach the 
judges at regular bar functions or meetings 
because the more senior attorneys in the city 
seem to have easier access to the judges. 
Because it was a small affair, it was not nec- 
essary to “compete” for the judge’s attention. 
Said another attorney: 


Obviously, it is not every day that any attor- 
ney, much less one only two years out of law 
school, has the opportunity to talk with a 
federal judge about plans for the holidays, 
college football, and where “home” is. 


Program Expansion 

With the overwhelming success of 
the first judicial breakfast, and with 
increased interest among area young 
lawyers, the program was quickly ex- 
panded. Panels of the U.S. Court of 
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SPOTLIGHT ON VOLUNTARY BARS 


Jacksonville Bar Association’s 
Young Lawyer-Judiciary Meetings 


Appeals for the 11th Circuit and the 
Florida First District Court of Appeal 
come to Jacksonville several times a 
year to hear oral arguments. Young law- 
yers are invited to attend the morning 
session of oral argument and to join the 
judges in an informal luncheon. The 
first of these lunch events was held in 
November 1994 when the U.S. Court of 
Appeals for the 11th Circuit heard ar- 
guments in Jacksonville. Fifteen young 
lawyers observed the arguments and 
then joined five 11th Circuit judges for 
lunch provided by the bar association 
in the well of the court. One young at- 
torney commented: 


Before the luncheon, my exposure to these 
judges had been limited to their reported 
opinions and the aneedotes of my law pro- 
fessors and the senior members of my firm. 
I did not have enough personal knowledge 
about either the process leading to their 
opinions, or how the judges believe lawyers 
can best serve the court in their appellate 
briefs and at oral argument to feel comfort- 
able with their role as a member of the Bar. 


Praise for this program has not been 
limited to the attorneys. Circuit Judge 
Susan H. Black, of the U.S. Court of 


Appeals for the 11th Circuit observed: 


The lawyers I talked with were genuinely 
interested in discussing the work of our 
court. Several of them indicated that they 
had an interest in focusing on an appellate 
practice. In addition to the benefit to the 
young lawyers, it was refreshing for me to 
meet and talk with them 


Regular meetings are held with the 
members of the district court and bank- 
ruptcy benches, the 11th Circuit Court 
of Appeals and the Florida First Dis- 
trict Court of Appeals. The young law- 
yers have experienced a new feeling of 
collegiality with the judges and a bet- 
ter understanding of the function of the 
courts. The barriers which previously 
existed have been diminished and the 
judges have enjoyed the interaction 
with the new members of the Bar. The 
expense to the bar association is nomi- 
nal and the logistics are relatively 
simple following the first meeting. 

This project, or something similar, 
can and should be adopted by all local 
bar associations in an effort to enhance 
professionalism among young members 
of the Bar.Q 


Judge Gerald B. Tjoflat and Harvey E. Schlesinger share some of the “dos and don’ts” of 


practicing in federal court with members of the Jacksonville Bar Association Young Lawyers 


Section during a breakfast meeting. 
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